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EXECUTIVE SUMMARY

The International Bureau (“Bureau”) erred in finding that Globe Telecom Inc. (* Globe”)
whipsawed AT&T Corp. (“AT&T”) and WorldCom, Inc. (“WorldCom”) and ordering all
facilities-based U.S. carriers to suspend payments to Globe until it fully restores al of AT&T's
circuits. The Bureau capriciously expanded the definition of “whipsawing” to encompass the
conduct of non-dominant carriers in a competitive market, without evidence of anticompetitive
collusion or retaliation, and without regard for the presumption established in the FCC
Benchmark Order that bel ow-benchmark rates are just and reasonable. In so doing, the Bureau
acted contrary to the public interest in worldwide communications service.

AT&T did not submit any evidence that supported its alegation of collusion amongst or
retaliation by six Philippine carriers, including Globe. The agreements to which AT& T pointed
and upon which the Bureau relied are not international termination agreements, but rather
domestic interconnection agreements between Philippine fixed line, cellular mobile telephone
systems (“CMTS") and international gateway facilities (“IGF”) providers. Globe explained the
nature of these agreements to the Bureau and submitted evidence that it acted independently of
the Philippines Long Distance Telephone Company (“PLDT”) ard the other Philippine carriers.
Globe also clarified that these domestic rates are not the international termination rates proposed
by Globe, and reminded the Bureau that U.S. antitrust law dictates that identical rates alone
cannot justify afinding of collusion. Furthermore, Globe explained that the uniform domestic
interconnection rates are attributable to the combination of build-out conditions placed on
licenses to operate IGFs and CM TS and the Philippine regulator’s requirement that
interconnection charges be non-discriminatory. In addition, Globe noted that it and the other
accused Philippine carriers did not each propose the same rate increaseto AT&T. Not only did

Globe offer U.S. carriers different rates than PLDT and Bayan Telecommunications Co.



(“BayanTd”), it also continued to terminate AT& T on net traffic long after PLDT blocked all
AT&T traffic. Finally, asthe Bureau itself acknowledged, Globe lacks market power in the
Philippines and thus could not have whipsawed AT&T on its own. In sum, in finding that Globe
and the other Philippine carriers whipsawed AT& T, the Bureau disregarded substantial evidence
in the record to the contrary. In so doing, it violated its duty of reasoned decision making.

The Bureau also acted without jurisdiction and even assuming arguendo it had
jurisdiction, exceeded the bounds of its delegated authority by considering new and novel
arguments that whipsawing could occur on a competitive route and by finding that the below-
benchmarks rates proposed by Globe ard the other Philippine carriers were unjust and
unreasonable, contrary to the presumption of reasonableness established in the Benchmarks
Order. Both of these issues are better addressed in the Federal Communications Commission’s
(“FCC” or “Commission™) pending rulemaking proceeding regarding reform of the International
Settlements Policy (*ISP”) and the International Simple Resale (“1SR”) policy.

The Bureau made a number of procedural errors, as discussed extensively in Appendix 1.
It adjudicated a dispute between private parties in the context of a rulemaking proceeding and
redefined the type of behavior that constitutes whipsawing without providing interested parties
adeguate notice and an opportunity to comment. Similarly, the Bureau overturned the
presumption that bel ow-benchmarks rates are just and reasonable, again without notice and
comment. The Bureau aso ruled on matters not even at issue and therefore lacked jurisdiction to
issue a stop payment order covering receivables incurred under an undisputed rate agreement or
to revert the Philippines, an | SR-approved route, to the ISP. These actions not only violated
administrative law but also were inconsistent with due process and good public policy.

For all of these reasons, the Bureau's Order is riddled with errors and must be overturned.
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APPLICATION FOR REVIEW

Pursuant to § 1.115 of the Commission’s rules, Globe hereby applies for review of the
Order (dated March 10, 2003) adopted by the International Bureau.* Because of the unusually
severe impact of the Bureau’' s decision on U.S. carriers, Globe and other Philippine carriers and
consumers, Globe requests expedited review of the Bureau Order. Globe urges the Commission
to reverse the Bureau Order on the grounds that it is substantively erroneous and that the

proceeding on which it is based was procedurally defective.

! AT& T Corp. Emergency Petition for Settlements Stlop Payment Order and Request for
Immediate Interim Relief, Order, IB Docket No. 03-38, DA 03-581 (rel. Mar. 10, 2003)
(“Order™). Globe enters alimited appearance before the Commission solely for the purpose of
challenging the Bureau’ s findings that Globe whipsawed AT& T and WorldCom. Asacarrier
licensed to provide service in the Philippines that provides no services originating or terminating
in the United States, Globe is not subject to the regulatory jurisdiction of the FCC. See 47 U.S.C
§152. Seealso Cable & Wireless, P.L.C. v. FCC, 166 F.3d 1224, 1229 (D.C. Cir. 1999) (“C&W
Order™) (finding that “[t|he Commission claims no authority to directly regulate foreign
carriers”) (quoting International Settlement Rates, 12 FCC Rcd 19806, 19951 (1997) (Report and
Order) (“Benchmarks Order™ )), aff’d sub nom., Cable & Wireless, P.L.C. v. FCC, 166 F.3d 1224
(D.C. Cir. 1999).



BACKGROUND

A. Globe And The Philippine Telecommunications | ndustry

Globe is a licensed telecommunications provider in the Philippines. It operates mobile
and fixed local exchange services, providing both domestic and international call and messaging
services. Globeisone of six licensed Philippine CMTS operators. It has a small fixed local
network spread out over six licensed service areas. There are at least 64 other regional fixed line
operators in the Philippines. Philippine teledensity stands at five percent.

In 1993, then President Fidel V. Ramos issued an Executive Order opening the market for
international services to additional competition and requiring all 1GF operators to provide local
exchange service in unserved and underserved areas.? The National Telecommunications
Commission (“NTC") issued implementing regulations, which expanded the local service
obligations to CMTS operators.® |GF operators were required to build a minimum of 300,000
local exchange lines and CM TS operators were required to build a minimum of 400,000 local
exchange lines. The NTC required each IGF and CM TS operator to build a specified number of
local exchange lines and to build these lines in rural parts of their service areas. Ultimately, this
created a number of new entrants to the local exchange market with similar cost structures.* This
isto be expected where, as here, entrants have built out roughly the same number of local

exchange lines with roughly comparable costs over roughly the same time.

2 Philippine Executive Order No. 109, Policy to Improve the Provision of Local Exchange
Carrier Service (dated July 12, 1993), attached as Exh. 1.

3 NTC Memorandum Circular No. 9-7-93, Implementing Guidelines on the Provisions of
E.O. 109 (dated Sept. 17, 1993), attached as Exh. 2.

4 These entrants have higher cost structures for local exchange services than PLDT. Asthe
incumbent and the only carrier authorized to provide local exchange service throughout the
Philippines, PLDT benefits from economies of scale that others have not achieved.



Interconnection for NTC- licensed carriers has been mandated since 1990.° In 2000 and
2002, the NTC issued Memorandum Circulars (“MC”) establishing a new regulatory framework
for interconnection and guidelines for interconnection charges. Under this framework, carriers
must “provide interconnection at cost-based charges in a manner sufficiently unbundled” and
must submit interconnection agreements to the NTC for approval.® Further, interconnection
charges must be nontdiscriminatory. ’

In December and January 2003, Globe entered into a number of agreements with other
Philippine carriers for interconnection to the carriers local and CM TS networks. While Globe
separately negotiated each of these domestic interconnection agreements, each agreement sets
forth the same interconnection charges. This uniformity is necessary to satisfy Globe's non
discrimination obligation.

B. The Termination Rate Disputes Between AT& T And Philippine Carriers

Globe, as an IGF operator and provider of international long distance service, has
agreements with 34 magjor foreign correspondents. Globe's existing agreements with AT& T and

several U.S. and foreign correspondents regarding termination of switched voice traffic were due

> Municipal Telephone Act of 1989, Republic Act No. 6849 (adopted Feb. 8, 1990),
attached as Exh. 3.

6 NTC Memorandum Circular, No. 14-7-200, Implementing Rules and Regulations (IRR)
for the Interconnection of Authorized Public Telecommunications Entities,88 10(a), 14 (1V),
attached as Exh. 4. The NTC may disapprove an interconnection agreement because, anong
other things, “the compensation scheme or interconnection rates or charges agreed upon are
unreasonable, not cost-based and/or discriminatory.” Id. at 8 14(1V)(e) (emphasis added).

! The NTC defines this term to mean that (1) “the charges offered by a[carrier] to other
[carriers], should be the same for all [carriers] where they are utilizing the same infrastructure
and functionality” and (2) “[t]he charges that a [carrier] appliesto other [carriers] for equivalent
Interconnect Services ... must not be higher than the internal transfer prices for Interconnect
Services ... applied by it to its own internal businesses.” NTC Memorandum Circular No. 09-
07-2002, Implementing Rules and Regulations (IRR) for Specific Guidelines for Competitive
Wholesale Charging for Interconnect Services, 88 3(b), (c) (dated July 31, 2002), attached as
Exh. 5.



to expire on various dates from December 2002 through January 2003. Globe proposed
increased international termination rates of $0.16 per- minute for calls terminating to its CMTS
network and $0.12 per- minute for calls terminating to its fixed network to al of its foreign
correspondents, including AT&T. PLDT and other Philippine carriers also proposed different
increased termination ratesto AT& T and their other foreign correspondents.® As of the date of
this filing, 31of Globe's 34 foreign correspondents have agreed to Globe' s proposed rate
increase.

PLDT commenced negotiations for a new rate in May 2002, but could not come to any
agreement with AT&T.° Globe first notified AT&T of its new termination rates on December
26, 2002. AT&T flatly refused to accept Globe's new rates but did not make any
counterproposal. Globe met with AT&T in December 2002 and January 2003 to discuss the cost
rationale for the rate increases. AT&T continued to refuse to accept the new rates but again did
not make any counterproposal to Globe or respond to Globe's follow-up letters. In fact, Globe
did not receive a counterproposal from AT&T until after AT&T filed its Petition.’® AT&T

conducted itself in much the same way in response to other Philippine carriers’ proposals.™*

8 Notably, PLDT proposed higher rates than Globe. Globe only proposed rates that would
ensure it did not lose money in terminating AT& T’ s traffic, while PLDT proposed higher rates
that included mark-ups. See Globe Ex Parteat 2, IB Docket No. 03-38 (filed Mar. 6, 2003).

o PLDT Opposition at 7, IB Docket No. 03-38 (filed Feb. 21, 2003).
10 Globe Opposition at Exh. 3, IB Docket No. 03-38 (filed Feb. 21, 2003).

1 For example, “AT&T never showed any willingness ... to negotiate with Digitel,” “never
submitted any negotiable counter-proposal” and “never went back to Digitel after receiving [itg]
notice of increase of termination rates.” Digital Telecommunications Philippines, Inc. Comment,
IB Docket No. 03-38, at 4-5 (filed Feb. 21, 2003) (“Digitel Comments’). BayanTel aso stated
that “AT&T has not shown interest in negotiating termination rates with BayanTel.” BayanTel
Position Paper at 1, 1B Docket No. 03-38 (filed Feb. 28, 2003). While AT&T did meet with
PLDT after PLDT first proposed rate increases in May 2002, AT& T refused to discuss rate
increase. PLDT Opposition at 7-8.



C. Proceedings On The AT& T Petition

Rather than negotiate with Globe, AT& T simply waited until February 1, 2003 when its
switched voice agreement with Globe expired. On that date, Globe became obligated to pay
other Philippine carriers new higher domestic interconnection charges and thus faced 10sses of
approximately $0.04 per minute if it continued to terminate AT& T’ s off- net traffic. Under these
circumstances, Globe stopped terminating AT& T’ s off- net traffic. Facing similar circumstances
themselves, BayanTel and Digital Telecommunications Philippines, Inc. (“Digitel”) took similar
actions, while PLDT stopped terminating all AT&T traffic. AT&T then went straight to the FCC
seeking a stop payment order. On February 7, 2003, AT&T filed a Petition alleging whipsawing
by Globe and five other Philippine carriers with which it refused to negotiate and requesting an
order that all U.S. carriers suspend payments to these carriers. A number of Philippine carriers,
including Globe, responded to the AT& T Petition. These carriers denied AT& T’ s whipsawing
allegations and submitted substantial exculpatory evidence.

On January 31, 2003, the NTC ordered the Philippine carriers to continue negotiations
and Globe complied.*? A week later, after the expiration of Globe's switched voice rate
agreement with AT&T, the NTC again encouraged carriers with no existing and effective
agreements with foreign carriers to negotiate interim agreements for the continuity of service.*®
The NTC aso clarified that it found nothing unreasonable in the rates proposed by the carriers:
“Philippine termination rates, even at increased rates, are still well below the FCC benchmark

rate of $0.19/minute...” and well below the ITU suggested target settlement rate of $0.238 per

12 NTC Memorandum Order, Philippine Long Distance Company (PLDT), SMIART
Communications Inc., GLOBE Telecom Inc., BAYAN Telecommunications Company (Jan. 31,
2003), attached as Exh. 6.

13 NTC Memorandum Order, Maintaining Status Quo of Circuits in the Interest of Public
Service and National Welfare (Feb. 7, 2003), attached as Exh. 7.



minute.** The NTC took the additional step of writing to the FCC to state that the proposed rate
increase was “fair and reasonable’ and accepted by most overseas carriers.’®> The NTC expressed
its understanding that, absent any provisional or interim agreement during the course of bilateral
negotiations, “there would be termination of service between the parties.”*

D. Bureau Order Granting The AT& T Petition

Disregarding all exculpatory evidence ard the findings of the NTC, the Bureau found that
Globe, Smart Communications Inc. (“Smart”), Subic Telecom (“ Subictel”), BayanTel and
Digitel had “engaged in concerted action, along with PLDT, to ‘whipsaw’ U.S. carriers into the
same rate increase.”*’ In support of this finding, the Bureau noted that each of these carriers
“demanded identical increased rates for terminating international calls destined for the
Philippines to be effective on the same day, February 1, 2003, as PLDT demanded.”*® The
Bureau also pointed to the domestic interconnection agreements which, following AT& T’ s lead,
it mischaracterized as “interconnection agreements pursuant to which [the Philippine carriers] all
agreed to increase their termination rates on internationa calls.”*® Finally, the Bureau noted that,
“[o]n or shortly after February 1, 2003, all six Philippine carriers, including PLDT, began

blocking all or a substantial part of their circuits with AT&T.”®

14 Id.

12 Letter from A. Borje and K. Heceta, National Telecommunications Commission, to
Commissioners, FCC (Feb. 26, 2003), attached as Exh. 8.

16 Id.

o Order, 112. The Bureau aso found that PLDT, a dominant carrier, had engaged in
whipsawing on its own by threatening to block AT& T’ s traffic and actually taking such stepsin
an attempt to force AT& T to agree to its proposed rate increases. |d.

18 Order, 1 12.

19 Order, 1 12.

20 Order, 7 12.



The Bureau ordered al U.S. carriers providing direct facilities-based service on the U.S.-
Philippines route to immediately suspend all payments for termination services provided by
PLDT, Globe, BayanTel, Digitel, Smart, and Subictel. The Order therefore reached payments
owed to Globe by AT&T for traffic terminated under the previously agreed and undisputed per-
minute rates of $0.08 (for fixed line terminations) and $0.12 (for CMTS terminations). Worse
yet, the Bureau ordered additional measures not even requested by AT& T. Specificaly, it
removed the U.S.-Philippines route from the list of 1SR approved routes and required compliance
with the ISP byre al U.S. facilities-based carriers directly exchanging traffic with the Philippine
carriers listed in the Order.

E. TheMarch 12, 2003 NTC Order

In response, on March 12, 2003, the NTC directed all affected Philippine carriersto
“[n]ot...accept terminating traffic via direct circuits from US facilities- based carriers who do not
pay Philippine carriers for services rendered.”” The NTC stated that “[b]y ordering a suspension
of al payments, whether for services aready rendered, or services yet to be ordered, the Abelson
Order undermines the very foundation of the viability and efficiency of the Philippine
telecommunications industry.”? The NTC also declared “the actions taken by the Philippine
carriers in compliance with the domestic law on interconnection and nondiscriminatory charges

do not constitute concerted anti-competitive action.”*

2 NTC Memorandum Order, Philippine Long Distance Company (PLDT), SMART
Communications Inc., GLOBE Telecom Inc., BAYAN Telecommunications Company, Other
Public Telecommunications Entities (PTES) Smilarly Stuated (Mar. 12, 2003), attached as Exh.
9.

22 Id.
2 Id.



. QUESTIONS PRESENTED

@ Whether the Bureau erred in finding Globe guilty of whipsawing.

2 Whether the Bureau (@) exceeded the bounds of its delegated authority and/or
(b) committed prejudicial procedural error by adjudicating a dispute between private partiesin
the context of a rulemaking by ruling on issues not in dispute and granting relief not requested by
any party without or in excess of its jurisdiction and contrary to due process, and by failing to
engage in reasoned decision making.

3 Whether the Bureau acted contrary to the public interest.

1. THE INTERNATIONAL BUREAU ERRED IN FINDING THAT GLOBE
WHIPSAWED AT&T.

The Bureau, unreasonably expanding the definition of “whipsawing,” concluded that
Globe and five other carriers whipsawed AT& T and WorldCom. The Bureau could not
reasonably have concluded based on the evidence before it that Globe and the other Philippine
carriers had engaged in whipsawing.?* The evidence demonstrates that Globe and the other
Philippine carriers did not collude to raise the termination rates charged to AT& T and that Globe
did not retaliate against AT&T. Further, the Bureau itself recognized that Globe could not
whipsaw AT&T on its own.

A. The Bureau Capriciously Expanded The Definition Of “ Whipsawing.”

The Bureau expanded the definition of “whipsawing” to an absurd degree. Firgt, the
Bureau found for the first time that whipsawing could occur in a competitive environment where
alternative means of terminating calls existed. Under FCC precedent, “in order for foreign

carriers to engage in ‘whipsawing’ behavior effectively against U.S. carriers, there must be no

24 See United Sates v. Baker Hughes Inc., 908 F.2d 981, 983 (D.C. Cir. 1990) (holding that
the ultimate burden for proving anticompetitive conduct lies with the government at all times)
(citing Kaiser Aluminum & Chem. Corp. v. FTC, 752 F.2d 1324, 1340 & n.12 (7" Cir. 1981)).



available, alternative means of terminating U.S.-international traffic in the foreign market.”?®
Here, there are nine IGFs in the Philippines, six of which the Bureau found had whipsawed
AT&T and WorldCom.?® Further, the FCC's whipsawing policy is designed to addresses
competitive distortions resulting from alack of competition the foreign end of a U.S.-
international route. In affirming the Benchmarks Order, the D.C. Circuit recognized this:

Although the U.S. telecommunications industry has become more
competitive, the industry remains non-competitive in much of the
rest of the world. This competitive differential has two important
consequences .... First, in negotiating settlement rates, foreign
monopoly carriers can pit competing U.S. carriers against one
another, exploiting the fact that U.S. carriers unwilling to pay
settlement rates demanded by foreign carriers will lose business on
those routes to higher-bidding domestic competitors. Known as
“whipsawing,” this practice drives up the price of termination
services to levels that exceed not only actual costs, but also the
price that foreign carriers charge their own subscribers for
comparable local services. Through excessive net settlement
payments to foreign carriers, U.S. carriers and their U.S. customers
effectively subsidize government-owned telephone servicesin
foreign countries.?’

Here, the Bureau found whipsawing in the absence of a government, let alone private,
monopolist and where three other Philippine IGF operators could have aso terminated AT&T's

traffic.?®

% See International Settlements Policy Reform; International Settlement Rates, Notice of
Proposed Rulemaking, 17 FCC Rcd 19954, 19970 (2002) (“1SP Reform NPRM”).

% See Digitel Comments at 9 (noting that “[t]he Philippine Telecommunications Industry is
heavily deregulated” and that “there are at least nine (9) international gateway facility (IGF)
operators”).

2 See C& W Order, 166 F.3d at 1227.

2 To defend its expansion, the Bureau points out that the FCC has noted the “ possibility of
anticompetitive behavior resulting from several foreign carriers acting collectively in aforeign
market.” Order at n. 38 (emphasis added). This noted possibility was not determined in any
actual enforcement proceeding with facts on the record. Moreover, in order for the “possibility
of anticompetitive behavior” to exist in a highly competitive market, alarge number of carriers
must coordinate to seek the same unreasonable termination rate, leaving the U.S. carrier with no
alternative means for terminating its calls at a reasonable rate.



Second, while the Commission previously has found only monopolists and dominant
carriers to have engaged in whipsawing,?® the Bureau found here that nortdominant carriers
could whipsaw U.S. carriers through concerted action. Finally, before this Order, the
Commission had stated, “’whipsawing’ tends to exist in the negotiation stage prior to the filing
of service agreements or rate modifications by U.S. carriers with the Commission.”*® However,
AT&T flatly refused to negotiate with Globe and alowed its earlier switched voice rate
agreement with Globe to expire, but alleged that the expired rates should continue during
negotiations, in which it was not engaged. The Bureau ignored the facts of this case, blindly
accepting AT& T’ s cheracterization of industry practice and interpretation of the switched voice
agreement with Globe without independently reviewing the agreement.®

B. Globe Did Not Act In Concert With Other Philippine Carriers.

Assuming arguendo that whipsawing can occur when several carriers collude to raise
international rates and then retaliate against any U.S. carrier that refuses to accept the rate
increase, the record before the Bureau does not support its conclusion that Globe and other
Philippine carriers together whipsawed AT&T.* Firgt, AT&T and the Bureau incorrectly rely on

a Philippine SEC filing made by Globe, * which they characterized as reporting “interconnection

29 See, eg., AT& T Corp., MCI Telecommunications Corp., Sorint LDDS WorldCom
Petition for Waiver of International Settlement Policy to Change the Accounting Rate for
Switched Voice Service with Peru re: Application for Review, Order on Review, 14 FCC Rcd
8318, 8329-30 (1999); AT& T Corp.; Proposed Extension of Accounting Rate Agreement for
Switched Voice Service with Argentina re: Application for Review, Order on Review, 14 FCC
Rcd 8306, 8317 (1999).

30 See | SP Reform NPRM, 17 FCC Rcd at 19976 & n. 92.
s Order, § 15.

32 BayanTel Position Paper at 1; PLDT Opposition at n. 13; PLDT Ex Parteat 1, IB Docket
No. 03-38 (dated Feb. 27, 2003).

33 Order, 1 12.

10



agreements pursuant to which they all agreed to increase their termination rates on international
calls’ and as concrete evidence of collusive behavior among the carriers.®* As Globe, PLDT and
ABS-CBN Telecom North America, Inc. previoudly clarified, the SEC filing smply disclosed
new domestic interconnection agreements that are “merely the instrument by which competitive
carriers operating in different segments of the market” agree to terminate traffic.®> Thefiling,
which only addressed domestic interconnection rates, could not reasonably be interpreted to
reflect any collusion among the Philippine carriers with respect to international termination rates.

Second, AT& T and the Bureau make much of the fact that the Philippine carriers all set
the same domestic interconnection rates. However, the domestic agreements are not evidence of
concerted conduct in setting international termination rates. Indeed, proof of parallel business
behavior does not conclusively establish that an antitrust violation has occurred.® Further, Globe
has explained that it is required to set non-discriminatory interconnection rates. Given the
comparable costs of the local networks operated by Globe and other new entrants, compliance
with this requirement has led to uniform domestic interconnection rates.

Third, the Bureau accepted and relied upon AT& T’ s incorrect statement that the carriers
had “ demanded identical increased rates for terminating international calls destined for the
Philippines to be effective on the same day.”®" In fact, there were variations in the increased per-

minute rate proposed by the carriers documented on the record.®*® PLDT, Globe and BayanTel

34 Order, 1 12.

% Globe Opposition at 5; PLDT Opposition at 6 & n.13; ABS-CBN Telecom North
America, Inc. Reply Commentsat 7, IB Docket No. 03-38 (filed Feb. 27, 2003) (“ABS-CBN

Reply™).

%6 Theatres Enterprises v. Paramount Film Distributing Corp., 346 U.S. 537 (1954).

87 Order, 112.

3 PLDT Opposition at Exh. 9; Globe Ex Parteat 2 (Mar. 6, 2003); ABS-CBN Reply at 2.

11



proposed per- minute rates of (1) $0.125%, $0.120, and $0.125 for fixed onnet traffic,
respectively; (2) $0.145, $0.125, and $0.125 for fixed off- net traffic, respectively; (3) $0.175,
$0.160, and $0.165 for mobile on-net traffic, respectively, and (4) $0.185, $0.165, and $0.165 for
mobile off- net traffic, respectively. The Bureau’ s only basis for even aleging collusive conduct
based on the record is the uniformity of domestic interconnection rates, which Globe has
explained resulted from Philippine entry and interconnection policy.

Finally, the Bureau erroneously found that Globe, along with other non-dominant
carriers, retaliated against AT&T. The Bureau acknowledged in its Order that Globe had
blocked only AT&T’s off- net traffic but found that this did “not erase the fact that Globeis
retaliating against AT& T for refusing to accede to a rate increase and is engaged in
‘whipsawing.’”*° Rather than acknowledging that for every off- net minute terminated, Globe
would lose $0.04, the Bureau chose erroneously to characterize Globe's actions as retaliatory.
Not only did the Bureau fail to explain how it could find that Globe had acted in bad faith by
continuing to terminate AT& T’ s on-net traffic without any expectation of compensation and
without any contractual obligation to do so, it failed to address the assertions of BayanTel and

Digitd that they too stopped terminating AT& T's off- net calls. *

39 Earlier, on December 13, 2002, PLDT proposed dightly different rates for fixed traffic.
PLDT proposed an on-net fixed prepaid rate of $0.12, on-net fixed post paid rate of $0.125 and
off-net fixed prepaid rate of $0.14. PLDT Opposition at Exh. 2.

40 Order, 1 12.

4 Digitel Comments at 6; ABS-CBN Reply Comments at 7. These carriers indicated that
they had only stopped terminating AT& T’ s off- net traffic since under the domestic
interconnection agreements by which the local exchange and CMTS carriers charge |GF
operators $0.12 and $0.16 respectively and would lose $0.04 per minute for terminating AT&T's
off- net traffic to another local exchange or CMTS carrier. See BayanTel Position Paper at 1;
Digitel Comment at 5; Globe Reply at 6, IB Docket No. 03-38 (filed Feb. 27, 2003).

12



C. Globe Alone Could Not Engage | n Whipsawing.

There is also no evidence establishing that Globe alone could have whipsawed AT&T.
Under well-established FCC precedent, only a monopolist or dominant carrier alone can
whipsaw a U.S. carrier. However, the Bureau correctly found that Globe does not have market
power.*> Globe has an 8 percent share of the international market, 10 percent share of the local
exchange market and about a 48 percent share of the CMTS market in the Philippines. Thus, it
could not have whipsawed AT&T on its own. The Bureau holds that whipsawing “often
manifests itself in the form of aforeign carrier ‘picking off’ or isolating a U.S. carrier and
placing that carrier under substantial pressure to agree to its unduly favorable demands.”** Globe
has not been “picking off” U.S. carriers. Further, Globe offered all U.S. carriers the same rate,
effective on the same date. In fact, Globe actually offered more favorable ratesto AT& T and
other U.S. carriers than it offered to non-U.S. carriers, even for off- net traffic, because these U.S.
carriers control a large volume of Philippine-bound traffic.
V. THE INTERNATIONAL BUREAU ACTED WITHOUT JURISDICTION

AND/OR OUTSIDE THE BOUNDSOF ITSDELEGATED AUTHORITY, AND
COMMITTED PREJUDICIAL PROCEDURAL ERROR.

The Commission also should reverse the Order based on numerous procedura errors.
The Bureau acted without jurisdiction and/or exceeded the bounds of its delegated authority by
considering novel issues not previously considered by the Commission and ignoring existing
FCC precedents. Even assuming arguendo that the Bureau had authority to rule on AT&T's
Petition, the Bureau committed prejudicial procedural error by acting on a dispute between

private parties in the context of arulemaking. Finally, the Bureau clearly lacked jurisdiction and

42 Order at n. 81 (holding that “PLDT, alone as the dominant carrier, possesses substantial
control over both the wireline and wireless markets in the Philippines, regardless of the market
share of the other carriers...) (emphasis added).

43 Order at n. 37.
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acted contrary to due process in ruling on matters not put before it and granting relief not
requested by any party.

A. The Bureau Acted Without Jurisdiction And/Or Exceeded The Bounds Of
Its Delegated Authority.

Section 0.261(b) of Commission’s rules specificaly lists the authority that the FCC has
delegated to the International Bureau and the authority that it has retained. The Commission has
not delegated authority to the Bureau to act on a petition that “[p]resents new or novel arguments
not previously considered by the Commission” or “cannot be resolved under outstanding
precedents and guidelines.”** As stated above, AT& T’ s Petition required the Bureau to consider
the novel argument that the definition of “whipsawing” should be expanded to encompass the
conduct of non-dominant carriers in competitive markets.

Not only did the Bureau overstep the boundaries of its delegated authority by ruling on
such new and novel arguments, it even overturned the established presumption that below
benchmark rates are just and reasonable. Thus, the Bureau exceeded even the Commission’s
authority to regulate the rates U.S. carriers pay foreign carriers, as necessary to protect against
abuse by foreign monopolists.

The Bureau’ s decision that bel ow-benchmarks rates are not “ necessarily ‘fair and
reasonable’ simply because they are below the applicable benchmark rate™* directly conflicts
with the presumption established in the Benchmarks Order that rates at or below benchmarks are
“just and reasonable.”*®  The Commission ingtituted benchmark rates in order to “prescribe rates

and practices that are just and reasonable’ and “to remedy anticompetitive conditions in the

4“4 47 C.F.R. §0.261(b) (iii).
45 Order, 1 16.
46 Benchmarks Order, 12 FCC Rcd at 19941. See also 47 U.S.C § 205.
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international marketplace.”*’ The Commission believed that benchmark rates would facilitate

more cost-based rates, given the closed telecommunications markets in most foreign countries:

"[w]hile acknowledging that "changing market conditions have ... helped to reduce settlement
rates...[m]onopoly conditions prevail in most [foreign countries and] benchmark rates are

necessary to ensure "reducftion] [of] settlement rates on atimely basis to a more cost-based

level."*® The Order represents the first action against below-benchmark rates.

Although the Bureau states that it “has not previously approved settlement increases
proposed by U.S. carriers on U.S.-international routes,” the only rates that it had previoudy
rejected were rates already above benchmarks.* In this Order, the Bureau in effect disapproved
increased rates that were below the benchmark rate for the Philippines and did so without any
independent analysis and in disregard of the NTC' s statement that the rates were fair and
reasonable. By reverting the route to the | SP, with respect to the carriers found guilty of
whipsawing, the Bureau’s decision requires prior authorization of termination rates on the U.S.-
Philippine route, regardless of whether they are above or below benchmarks. Moreover, the
Bureau' s decision that any rate increase, even those resulting in below-benchmark rates, is
unreasonabl e requires the Commission to interfere with the autonomous findings of foreign

regulators on what constitutes just and reasonabl e rate increases.

47 Benchmarks Order, 12 FCC Rcd at 19809, 19817. “The FCC has long sought to protect
U.S. carriers and U.S. consumers from the monopoly power wielded by foreign telephone
companies in the international telecommunications market.” C&W Order, 166 F.3d at 1227.

8 Benchmarks Order, 12 FCC Rcd at 19824-25.

49 Order, § 15.
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To the extent that AT& T asserted that the termination rates proposed by Philippine
carriers are not cost-based because domestic interconnection rates are much lower,* AT&T
should have brought this criticism to the NTC, which has jurisdiction over these charges, not the
FCC, which does not.>* AT&T ignores the fact that the domestic interconnection charges are in
Philippine Pesos while the international termination rates arein U.S. dollars. While under the
current exchange rate, the domestic interconnection rate for fixed networks of 2.50 Philippine
Pesos converts to approximately $0.046, under the exchange rates that existed before the Asian
financial crisis, the domestic interconnection rate would have converted to an amount closer to
$0.12. Further, although AT& T states that the amount of money it receives from Philippine
cariersis less than the amount it pays to the Philippines,® AT&T still enjoys afar greater profit
margin on this route than Globe. For example, in 2001, AT&T retained $186.7 million of the
$239.1 million it billed U.S. consumers for calls to the Philippines.>® In light of the large profit
margins AT& T enjoys on this route and the devaluation of the Peso and attendant increase in
Philippine carriers’ debt service to its equipment manufacturers, the termination rate proposed by

Globe is fair and reasonable, reflecting cost trends in the market in which it operates.

%0 AT&T Ex Parte, IB Docket No. 03-38 (dated Mar. 3, 2003).

51 The Bureau itself noted that oversight over domestic rates in the Philippines “is properly
amatter of domestic regulation within the responsibility of the Philippine national regulator.”
Order, 1 15.

52 Order, 1 3.

%3 See 2001 Annual Section 43.61 International Traffic Data for All U.S. Points at Table
A13: (rel. Jan. 2003). (“2001 Traffic Report”). AT&T aso retained $1.1 million of the $1.9
million that it collected from Philippines carriers for transit traffic, available at
http://www.fcc.gov/Bureaus/Commont Carrier/Reports/ FCC- State Link/Intl/4361-f01.pdf (last
visted Apr. 9, 2003). Seeid.
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B. TheBureau Erred | n Resolving Disputes Between Private PartiesIn A
Rulemaking Proceeding,.

The Bureau resolved a dispute between private parties with rulemaking procedures and
thus failed to afford the parties the proper protection under the Administrative Procedure Act
(“APA™).>* In proceeding in this manner, the Bureau ignored the distinction that the APA draws
between rulemakings and adjudications. The purpose of a rulemaking is the “[i]mplementation
or prescription of law or policy for the future. . . .”* Incontrast, the purpose of an adjudication
isthe “determination of past and present rights and liabilities” and at issue is “adecision asto
whether past conduct was unlawful, so that the proceeding is characterized by an accusatory
flavor and may result in disciplinary action.” ¢ Further, rulemakings generaly involve
legidative facts, which “do not usually concern the immediate parties but general facts which
help the tribunal decide questions of law and policy discretion,”” unlike adjudications, which are
concerned with “facts about the parties and their activities, businesses and properties’. *® Most
often, these facts are used to decide whether a given rule is applicable.>®

Given these distinctions, it is clear that the Bureau took adjudicative action. First, the
decision had an adjudicatory objective (i.e., it was intended to determine whether Philippine

carriers whipsawed) and resulted in disciplinary action (e.g., a stop payment order). Second, the

>4 When the Commission noticed AT& T’ s Petition, it allowed interested parties to file
comments or oppositions pursuant to Sections 1.415 and 1.1419 of the Commission’s Rules.
Petitions for Protection from Whipsawing on the U.S-Philippines Route, Public Notice, 1B
Docket Nos. 02-324 and 96-261, DA 03-390 (Feb. 10, 2003). These Sections are contained in
the rulemaking section of the FCC’s Rules.

% See Attorney General’s Manual on the Administrative Procedures Act (1947) at 14-15.
%6 See Attorney General’s Manual on the Administrative Procedures Act (1947) at 14-15.
> See 1 Davis, Administrative Law 8§ 7.02 at p. 413 (1958).

%8 Seeid.

%9 See 1 Koch, Administrative Law and Practice § 2.11 at pp. 46-47 (1997).
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Bureau issued an Order, which documents the outcome of an adjudication, and not a Report and
Order, which documents the outcome of arulemaking. Finally, the Bureau examined
adjudicative facts—facts about the specific business actions of these carriers—rather than
legidative facts.

The Bureau erred in adjudicating without providing the parties an adequate hearing.® It
iswell understood that “[w]here adjudicative, rather than legidative facts are involved, the
parties must be afforded a hearing to allow them an opportunity to meet and to present
evidence.”®® A hearing is particularly important in a case like this one, which involves
substantial and material questions of fact and results in an order against individuals.®?

C. The Bureau Failed To Follow The Necessary Procedures For Those Aspects
Of The Proceeding Appropriately Addressed In A Rulemaking.

In addition to failing to provide a hearing to address disputed facts, the Bureau erred by
failing to seek notice and comment on those aspects of its Order that were appropriately
addressed in arulemaking. The APA recognizes two distinct types of rules: substantive rules
and interpretive rules. Substantive rules, which require notice and comment, modify or add to a

legal norm and are based on an agency’s own authority.®® Interpretive rules, which are exempt

60 While the Bureau did accept an ex parte meeting with Globe's counsel, the fact that its
Order does not cite to any substantive ex parte presentations made by Globe or other Philippine
carriers demonstrates that the Bureau in effect failed to hold a hearing to address disputed facts.

61 See Alaska Airlines, Inc. v. Civil Aeronautics Board, 545 F.2d 194, 200 (D.C. Cir. 1976)
(“Alaska Airlines”).

62 See, e.g., Alaska Airlines, 545 F.2d at 201; SBC Comm. Inc. v. FCC, 56 F.3d 1484, 1496
(D.C. Cir. 1995).

63 See Syncor Int’l Corp. v. Shalala, 127 F.3d 90, 95 (D.C. Cir. 1997) (“Syncor™).
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from the notice and comment requirement, typically reflect an agency’s construction of a statute
that it has been entrusted to administer.*

In determining whether an agency’ s exercise of regulatory authority is substantive, courts
will consider whether the authorizing statute is very general, indicating Congressional intent to
delegate legidative tasks to the agency.®® Section 201 of the Communications Act isavery
general statutory provision, requiring simply that carrier charges be “just and reasonable.” ©
Further, Congress has provided little guidance on what constitutes a just and reasonabl e rate,
expressing only a preference for rates determined by competition not regulatory dictate.®’

Thus, the Bureau engaged in substantive rulemaking here.®® It expanded the definition of
whipsawing, enforced against a below-benchmark rate established in a competitive market, and
removed | SR-approval from the U.S.-Philippines route. Before making these substantive
departures from policies and standards of conduct originally established by rulemaking, the
Bureau should have provided notice of these proposed changes to alow all interested parties to
comment.

Moreover, AT& T’ s concerns regarding termination rates that, while below benchmarks,

are alegedly not cost-based are better addressed in the FCC'’ s pending rulemaking proceeding

64 See Syncor, 127 F.3d at 94.

65 See Syncor, 127 F.3d at 94 n.6 (citing Paralyzed Veterans of Americav. D.C. Arena L.P.,
117 F3d 579, 588 (D.C. Cir. 1997)).

66 See 47 U.S.C. § 201(b).

67 See 47 U.S.C. § 160.

68 See Nat’| Family Planning & Reproductive Health Ass'n v. Sullivan, 979 F.2d 227, 235
(D.C. Cir. 1992) (holding that “[i]f a second rule repudiates or is irreconcilable with [a prior
legidlative rulg], the second rule must be an amendment of the first; and, of course, an

amendment to a legidative rule must itself be legidative.”) (quoting Michael Asimow,
Nonlegislative Rulemaking and Regulatory Reform, 1985 Duke L.J. 381, 386 (Apr. 1985)).
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regarding “possible reform of our International Settlements Policy (ISP) and International
Simple Resale and benchmarks policies.”® In fact, the FCC extended the time for filing of
comments in that rulemaking to permit interested parties to comment on “recent actions taken by
several foreign administrations to impose rate floors on international termination rates. .. .” In
the Order, the Bureau cites to the I SP rulemaking on whether the Commission “should re-
examine and revise its accounting rate policies.”* AT&T itself implicitly recognized that the
rulemaking is an appropriate forum when it submitted comments on the Philippine proposal in
the rulemaking that raised the same issues set forth in its petition.

D. The Bureau L acked Jurisdiction And Acted Contrary To Due ProcessIn

Ruling On Matters Not At I ssue And Granting Relief Not Prayed For In The
AT& T Petition.

The Bureau’ s Order addressed issues not disputed by any party and ordered a remedy that
no party had requested or even raised in their pleadings. The Bureau erred in suspending all
payments to Globe until full restoration of AT& T’ s circuits.” First, the Bureau's decision, in
effect requiring Philippine carriers to open their circuitsif they are to be paid by U.S. carriers, is
beyond the jurisdiction of FCC. The NTC, which has sole jurisdiction over Philippine carriers,

cannot even compel Philippine carriersto open their circuits. Second, directing U.S. carriers to

69 ISP Reform NPRM, 17 FCC Rcd at 19955.

0 The FCC noted “actions of this nature raise concerns insofar as they have the potential to
cause increases in consumer calling rates by raising commercially- negotiated termination rates
between U.S. and foreign carriers.” Commission Extends Pleading Cycle in Rulemaking
Proceeding On Possible Reform of the Commission’s International Settlement Policy in View of
Recent International Developments, Public Notice, IB Docket Nos. 02-324, 96-261 (rel. Dec. 2,
2002) (Public Notice).

n Order at n. 57.

2 AT&T Comments at 19, IB Docket Nos. 02-324 and 96-261 (filed Jan. 14, 2003) (raising
its concerns on the actions of PLDT and other Philippine carriers).

& Order, 127. AT&T owes Globe over $9 million for traffic settled at the previous,
undisputed rate of $0.08 for fixed line terminations and $0.12 for CM TS terminations.
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suspend payments for all traffic, including payments owed under the previous undisputed
expired settlement agreements, has an impermissible retroactive effect. AT& T does not dispute
the rates under its expired rate agreements with Philippine carriers or the $9 million it owes
Globe. Therefore the Bureau should not have stopped payment of amounts due under these
agreements.

In addition, the Bureau erred in removing the U.S.-Philippines route from the list of |SR-
approved routes, aremedy no party requested or even raised in its pleadings. U.S. and Philippine
carriers providing service on this route were not afforded an opportunity to comment on or object
to this action, rendering them totally defenselessin this regard and depriving them of due
process. Asthe Commission is aware, the removal of 1SR-approval necessarily means
reimposition of the regulatory requirements of the ISP, an outcome that neither U.S. nor
Philippine carriers could be expected to welcome.

E. The Bureau Failed To Engage |n Reasoned Decisionmaking.

Under the APA, areviewing court must ‘* determine ‘whether the agency’s
decisionmaking was ‘reasoned,”’ ... i.e., whether it considered the relevant factors and explained
the facts and policy concerns on which it relied, and whether those facts have some basis in the
record.”” " The Bureau’s Order ignored exculpatory evidence submitted by the Philippine
carriers and relied solely on AT& T’ s characterization of events. For example, the Bureau stated
that Globe has a U.S. affiliate and a Section 214 authorization, which it does not.” The Bureau
also dismissed evidence showing that Globe acted in good faith and did not retaliate against

AT&T, continuing to accept AT& T’ s on-net traffic even after it requested AT& T to stop sending

74 See Nat'| Treasury Employees Union v. Horner, 854 F.2d 490, 498 (D.C. Cir. 1988)
(quoting American Horse Protection Ass' nv. Lyng, 812 F.2d 1, 5 (D.C. Cir. 1987)).

I8 Order at n. 93.
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traffic because no agreed upon rate was in place.” In addition, the Bureau, without explanation,
cited PLDT submissions as evidence of Globe'smensrea.”” Clearly, the Bureau abdicated its
duty to consider al the evidence.” Indeed, the Bureau appears not to have read the numerous ex
parte presentations of the Philippine carriersin the Order, citing only ex partesfiled by AT&T
and WorldCom. The Bureau' s findings amounted to unreasoned acceptance of AT&T's and
WorldCom'’ s versions of events and failed to demonstrate a rational connection between the
evidence and its conclusions.”

The Bureau aso failed to explain its policy shifts or reversals (i.e., its expansion of the
definition of whipsawing, enforcement against a competitive, below-benchmark rate, and
reversion to the ISP). The Bureau should have “ provide[d] reasoned analysis indicating that
prior policies and standards are being changed and not casually ignored”® and explained the
reason for its departure from prior precedent.®* Instead, the Bureau stated no basis for its
conclusion that whipsawing can occur in competitive markets with belowbenchmark rates,

where alternative termination services are available to U.S. carriers.  The Bureau ssmply

76 Order, 5.

" Order, §17. For acomplete listing of the aspects of the Order, which reflect unreasoned
decisionmaking, please see Appendix 1 attached hereto.

& Seeeg., Lorion v. United Sates NRC, 785 F.2d 1038, 1042 (D.C. Cir. 1986); Poulin v.
Bowen, 817 F.2d 865, 876 (D.C. Cir. 1987).

& See Money Sation Inc v. Board of Governors of the Federal Reserve System, 81 F.3d
1128, 1135 (D.C. Cir. 1996), appeal dismissed per stipulation, 1997 U.S. App. LEXIS 3121
(D.C. Cir. 1997).

80 See WLOSTV, Inc. v. FCC, 932 F.2d 993, 995 (D.C. Cir. 1991) (quoting Greater Boston
Television Corp v. FCC, 444 F.2d 841, 852 (D.C. Cir. 1970), cert. denied, 403 U.S. 923 (1971)).

81 See Williston Basin Interstate Pipeline Co. v. FERC, 165 F.3d 54, 65 (D.C. Cir. 1998)

(citing Gilbert v. NLRB, 56 F.3d 1438, 1445 (D.C. Cir. 1995), cert. denied, 516 U.S. 1171
(1996)).
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ignored precedent that only a monopolist could whipsaw and finding that below-benchmark rates
are presumptively just and reasonable.

V. THE INTERNATIONAL BUREAU ACTED CONTRARY TO THE PUBLIC
INTEREST.

In addition to being procedurally and substantively defective, the Order does not promote
the public interest. First, the Bureau cannot establish a general principle that all rate increases
are unjust and unreasonable, thereby unhooking the FCC’ s anti-whipsawing policy from its
policy moorings of protecting consumers from non-competitive rates. Second, the Bureau's
decision alows AT&T to reverse whipsaw Philippine carriers. For example, AT& T continued to
send Globe traffic when Globe requested it not do s0.82 Digitel and BayanTéd reported that
AT&T halted or significantly reduced traffic to force them to accede to lower termination rates.®?
Presumably attempting to pit Philippine carriers against each other, AT&T filed its March 25,
2003 report claiming that BayanTel and Digitel alone appeared to have ceased blocking AT&T's
traffic.®

Third, the Order undermines developing countries' interest in liberalizing. The Order is
premised on the faulty premise that competitive markets must always have constantly reducing
prices. The decision therefore is redolent of a“command and control” economy, in which prices
are established by government fiat not competition. & In a private, truly competitive market,

costs, and prices, may rise. Instead of taking action which alienates countries like the

82 Globe Opposition at 6-7.
83 Digitel Comments at 2-3; BayanTel Position Paper at 2.

84 AT& T Report on the Status of its Efforts to Have its Circuits Fully Restored on the U.S-
Philippines Routes, Public Notice, IB Docket No. 03-38 (filed Mar. 25, 2003).

8 The Bureau' s intervention here also is contrary to the spirit of the Telecommunications

Act of 1996, which sought to have the FCC rely on competition to regulate rates, ard to itself
regulate prices only where alack of competition resulted in unreasonable rates. 47 U.S.C. § 160.
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Philippines, which are moving towards more cost-based rates, the FCC should encourage such
development by recognizing the findings of these foreign regulatory bodies that have the same
policy objectives of the FCC.

Fourth, the retroactive application of the Bureau’s Order aso has created serious
accounts receivables concerns, which in turn create unnecessary tensions between U.S. and
foreign carriers. Thus, contrary to the intent of the Bureau, the retroactive stop payment order
creates a disincentive for the Philippine carriers to open direct circuits with U.S. carriers.
Moreover, to the extent that the Bureau' s Order undermines foreign carrier interest in doing
business with U.S. international carriers, the Order also contravenes the fundamental purpose of
the Commission to make available “to al the people of the United States . . . and world-wide
wire and radio communication . . . .” services.

Finally, the decision creates an impossible situation for Philippine carriers. The Bureau
ordered al U.S. facilities-based carriers with correspondent agreements with the accused
Philippine carriers for direct termination of U.S. traffic on the U.S.-Philippines route to suspend
all payments to these carriers for switched voice service effective March 10, 2003, until such
time as the Bureau finds that AT& T’ s circuits on the U.S.-Philippines route are fully restored. In
response, the NTC directed all Philippine carriers not to accept terminating traffic via direct
circuits from U.S. facilities-based carriers who do not pay them for services rendered. The
Bureau's Order thus paralyzes Philippine carriers. U.S. carriers, including AT&T, cannot pay
them until AT& T’ s circuits are declared fully restored by the FCC but Philippine carriers cannot
restore AT& T’ s circuits until AT& T pays them for services rendered. Complying with both the

FCC and NTC mardates is impossible. Globe and the other affected Philippine carriers will not

8 See47 U.S.C. §151.
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disobey the directive of their regulator. In cases such asthis, where compliance with the
mandates of two jurisdictions isimpossible, the FCC, as the foreign regulator vis-a-vis the
Philippine carriers, should defer to the NTC under the principles of international comity.

VI. REQUEST FORRELIEF

For the reasons set forth above, Globe respectfully requests that the Commission overturn
the Bureau Order.
Respectfully submitted,
GLOBE TELECOM, INC.

By: /g PatriciaJ. Paoletta
Lawrence W. Secrest, 111
Patricia J. Paoletta
Suzanne Y elen
Heather O. Dixon
Kyong H. Wang
WILEY REIN & FIELDING LLP
1776 K Street, NW
Washington, DC 20006
(202) 719-7000

April 9, 2003
Counsel for Globe Telecom, Inc.
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APPENDIX 1

In issuing the Order, the International Bureau (“Bureau”) violated its duty of reasoned decision

making® and rendered an arbitrary and capricious decision. The Order’s defects are summarized
below.

The Bureau noted, inaccurately, that Globe Telecom Inc. (“Globe’) hasa U.S.
affiliate and or Section 214 authorization, which it does not.?

The Bureau accepted AT&T Corp.’s (“AT&T”) argument that rates to high
teledensity, middle and high income countries in Asia are appropriate comparables to
the Philippines, which is a lower middle income, low teledensity country.®

The Bureau found that “ Globe began blocking [its] circuits with AT&T” on February
1, 2003.* In so doing, the Bureau disregarded Globe's statements that it did not block
any circuits with AT&T, rather it simplg/ ceased terminating off- net traffic in order to
avoid financial losses of $0.04 per call.

The Bureau found that Globe and other Philippine carriers “have chosen to disrupt
services rather than to continue negotiations with AT&T,”° despite evidence in the
record that AT&T did not in fact attempt negotiations.’

! See Nat’| Treasury Employees Union v. Horner, 854 F.2d 490, 498 (D.C. Cir. 1988).

2 AT& T Corp. Emergency Petition for Settlements Stlop Payment Order and Request for
Immediate Interim Relief, Order, IB Docket No. 03-38, DA 03-581, at n. 93 (rel. Mar. 10, 2003)
(“Order™).

3 Order at n. 44 (citing to the AT& T Petition which notes that the $0.08 termination rate to
the Philippines is higher than the termination rates to Australia, Maaysia, New Zealand,
Singapore, Hong Kong, Japan, South Korea, and Taiwan). See also International Settlement
Rates, 12 FCC Rcd 19806, 19965, Appendix C (1997) (Report and Order) (“Benchmarks Order™)
(classifying these countries as upper middle or high income countries and classifying the
Philippines as a lower middle income country).

4 Order, 5.

5 See Globe Opposition, 1B Docket No. 03-38, at 3 (filed Feb. 21, 2003). See also Order,
12 (finding that Globe only blocked AT& T’ s of f- net traffic); Globe Application for Review, IB
Docket No. 03-38, at 12 (April 9, 2003).

6 See Order, 1 18.

! Globe Opposition at Exh. 3; Digital Telecommunications Philippines, Inc. Comment, 1B
Docket No. 03-38, at 4-5 (Feb. 21, 2003) (“Digitel Comments’); BayanTel Position Paper, 1B
Docket No. 03-38, at 1 (Feb. 28, 2003); PLDT Opposition, IB Docket No. 03-38, at 7-8 (Feb. 21,
2003). Seealso Globe Application for Review at 4.



The Bureau resolved undisputed facts against Globe. For example, Globe stated that
it tried to negotiate with AT& T and AT& T did not rebut this statement.®
Nonetheless, the Bureau found that Globe chose to “disrupt services rather than to
continue negotiations with AT&T.”°

The Bureau ignored evidence that AT& T had breached its switched voice agreement
with Globe because of non-payment for services already rendered.°

The Bureau also mischaracterized Globe's arguments. For example, the Bureau
characterized Globe' s arguments re international comity as “the argument made that
international comity compels us to permit ‘whipsawing’ of U.S.-international carriers
is unfounded.”*! Globe did not make such an argument. Rather, Globe pointed out
that the Philippine regulator, the National Telecommunications Commission
(“NTC"), was encouraging negotiations between the parties and had directed
Philippine carriers to honor their existing agreements with U.S. carriers.?

The Bureau found evidence of necessary “mensrea” for anticompetitive behavior by
Globe in the Philippine Long Distance Telephone Company’s pleadings.*® Further,
the Bureau ignored evidence that Globe continued terminating AT& T’ s ont-net traffic,
which undermined AT& T’ s claims and the Bureau’ s findings regarding Globe's
nefarious intent. '

The Bureau implied that the proposed rate increases are “unnecessarily high
payments’ in contravention of the presumption of reasonableness for below-
benchmark rates.'® Although the Bureau admitted that it is not well suited to perform
any analysis regarding the cost-justifications for the proposed rate increases and

8 Globe Reply Comments, 1B Docket No. 03-38, at 3 (Feb. 27, 2003). See also Globe
Application for Review at 4.

9 Order, 7 18.

10 Globe Opposition at 7-8. Globe has recently received some of the back payments due
from AT&T.

1 Order, 115.
12 Globe Reply Comments at 8-10.

13 Order, 117 (citing to PLDT Opposition for the proposition that “PLDT and the other
Philippine carriers have used their control over terminating traffic in the Philippine market to
attempt to extract financial concessions from AT& T and WorldCom”). See also Order, 115
(“PLDT began blocking ... in retaliation for WorldCom’ s refusal to agree to the demanded rate
increase”) (emphasis added) and 1 11 (“PLDT’ s actions are designed to force the rate increase on
U.S. carriers.”).

14 See supra note 6.

15 Order, 7 10.



stated that it would defer to the NTC on that issue, the Order does not reflect such
deference to the expertise of the Philippine regulator.*®

The Bureau implied that termination rates must be equal to the costs of termination,
not the costs of operation, which would be affected by currency devaluation and debt
service obligations.'” However, no international standard that the Republic of the
Philippines has agreed to requires rate increases to reflect only the actual costs of
termination and forbids rate increases that are oriented towards the costs of operation.

The Bureau mischaracterized the International Telecommunication Union (“1TU”)
position on accounting rates, caling the ITU aforum that is promoting “cost-based”
rates.'® ITU Recommendation D. 140 actually recommends “cost-oriented” rates.*®
Further, asthe NTC and Globe, among others, pointed out to the Commission, Annex
E to ITU Recommendation D. 140 recommends a settlement rate of $0.24, arate
much higher than the rates proposed by the Philippine carriers found guilty of
whipsawing. %°

The Bureau noted that AT& T and WorldCom cannot have market power and based
this finding on “the number of U.S. carriers that compete in providing service on the
U.S.-Philippines route and their respective shares of U.S. billed traffic.”?* However,
the Bureau found that the Philippine carriers, operating in a market where nine
companies compete to provide international termination services, could exercise
market power and did so without any reasoned analysis.??

The Bureau demonstrated its appreciation for the situation of U.S. carriers, which are
allegedly the victims of a“price squeeze’” when they compete with foreign affiliates
operating in the U.S.2®> However, the Bureau did not exhibit the same appreciation for

16 Order, 115. Seealso Globe Application for Review at 14-16.
17 Order, 111.
18 Order, 1 13 (emphasis added).

19 I TU-T Recommendation D.140 (emphasis added). See also Benchmarks Order, 12 FCC
Rcd at 19814 (accurately characterizing ITU Recommendation D.140 as calling for carriers to
adopt “nondiscriminatory, cost-oriented, and transparent accounting rates’).

20 Globe Oppositionat 14; NTC Memorandum Order at 2 (March 12, 2003), attached as
Exh. 9 to Globe Application for Review.

21 Order at n. 47.

22 See Digitel Comments, |B Docket No. 03-38, at 9 (Feb. 21, 2003). See also Globe
Application for Review at 10-12.

23 Order at n. 93 (describing foreign affiliated U.S. carriers that can underprice non-foreign
affiliated U.S. competitors on the same route because “the payment for termination services
represents an internal corporate transfer for the affiliate, but represents areal cost to unaffiliated
U.S. competitors’).



the situation of the Philippine carriers. In fact, the Bureau ignored Globe' s repeated
explanation that the same economic phenomenon exists when Globe is faced with the
prospect of terminating AT& T's off- net traffic at aloss.?*

Further, the Bureau reasoned that, to the extent that the actions of the U.S. carriers
drove down settlement rates, this reflected nothing more than market forces at work.?®
It refused, however, to acknowledge the possibility that the rate increases proposed by
the Philippine carriers could be the result of the same market forces.

The Bureau ignored the Philippine carriers’ arguments that AT& T had whipsawed
them in the past.®

The Bureau selectively quoted from and mischaracterized the NTC orders.?” The
Bureau wrongly interpreted the NTC order, which actually mandated the continued
termination of traffic only where existing contracts are in place,?® as requiring open
circuits during negotiations.?®

The Bureau stated “it appears that there are legal contracts requiring continued
provision of service pending negotiation of new rate annexes.”*° In reaching this
conclusion, the Bureau did not perform an independent review of the contracts but
instead relied solely on AT& T’ s interpretation of the contract terms. >

The Bureau cited mideading statistics regarding AT& T answer seizure ratios
(“ASRs’).%? AT&T has ASRs in the 30s for on-net traffic sent to Globe. Further, the
low ASRs cited by the Bureau and AT& T are attributable to AT& T’ s sending more
off- net traffic than normal to Globe, with full knowledge that Globe will not
terminate that traffic.

24 See Globe Application for Review at 4, 12.
25 Order at n. 47.

26 See Globe Opposition at 6-7; Digitel Commentsat 2-3; BayanTel Position Paper at 2.
See also Globe Application for Review at 23.

27 Order, 7 4.

28 Letter from A. Borje and K. Heceta, National Telecommunications Commission to
Commissioners, FCC (Feb. 26, 2003), attached as Exh. 8 to Globe Application for Review.

29 See Order at n. 68.
% Order, 115.
31 See Globe Application for Review at 10.

3 Order at n.25 (stating that AT& T's ASR has dropped to under 5 percent since early
February 2003).



The Bureau incorrectly cited to Globe' s Philippine SEC filing, as evidence of
collusion.®* The Bureau never addressed Globe' s description of the domestic
interconnection agreements and of Filipino law requiring nondiscriminatory prices
between carriers.>*

The Bureau also ignored facts® on the record demonstrating variations among the
rates proposed to U.S. carriers by different Philippine carriers.*

The Bureau noted that “whipsawing” tends to exist during the negotiation stages prior
to the filing of service agreements or rate modifications with the Commission.”®

Y et, it ignored evidence that Globe only began declining off- net traffic after AT& T
refu&d;éo negotiate and its agreement with AT& T regarding switched voice traffic
lapsed.

Following AT& T’ s lead, the Bureau cited that the termination rate for domestic calls
to wireline networks set forth in Globe' s domestic interconnection agreements with
other Philippine carriersis $0.046.%° In fact, the rate set forth in the agreement is 2.50
Philippine Pesos. Under the current exchange rate, thisis equivalent to

approximately $0.046. However, under the exchange rates existing before the Asian
financial crisis, this rate would have converted to about $0.12.°

The Bureau failed to differentiate between its Order, which effectively found the
proposed international termination rate increases to be impermissible, and its decision
to allow U.S. carriers to increase the rates that consumers pay.

3 Order at n. 50.
34 See Globe Oppositionat 5-7. See also Globe Application for Review at 2-3.

% Order, 1 12 (stating that “[€]ach of these carriers demanded identical increased rate for
terminating international calls...” ).

36 See PLDT Opposition at Exh. 9; Globe Ex Parte, IB Docket No. 03-38, at 2 (Mar. 6,
2003); ABS-CBN TeleCom North America, Inc. Reply Comments, IB Docket No. 03-38, at 2
(Feb. 27, 2003). See also Globe Application for Review at 12.

37 Order, 111

38 See Globe Opposition at 3. See also Globe Application for Review at 5.

3 Order at n.52.

40 See Globe Application for Review at 16.
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&

: EXECUTIVE ORDER NO. 109

POLICY TO IMPROVE THE PROVISION OF LOCAL EXCHANGE CARRIER SERVICE

WHEREAS, local exchange service is fundamental to the goai of providing universal access to basic and other
telecommunicalions services,

WHEREAS, during the development phase, cost-based pricing of services such as national and international long distance and
other telecommunications services may be employed to generate funds which my then be used to subsidize the local exchange

service,;

WHEREAS, while the telecommunications sector as a whole is profitable, the profits mainly come from the toll services particularly
from the international long distance service; and

WHEREAS, there is a need to promuigate new policy directives to meet the targets of Government through the National
Telecommunications Development Plan (NTDP) of the Department of Transportation and Communications {DOTC), specifically:
(1) to ensure the orderly development of the telecommunications sector through the provision of service to all areas of the country,
(2) to satisfy the unserviced demand for telephones and (3) to provide healthy competition among authorized service providers.

NOW. THEREFORE, |, FIDEL V. RAMOS, President of the Republic of the Philippines, by virtue of the powers vested in me by
|law do hereby order:

Section 1. Definition of Terms. The following definitions shall appiy within the context of this policy:

(a) Basic Telecommunications Service - refers io local exchange residence and business telephone service and telegraph service

without additionat features;
(b) Cost-based pricing - refers to a system of pricing in which the actual cost of providing service establishes the basic charge to

which a fixed mark-up is added to collect a standard charge to ali users without discrimination;
(c) Local Exchange Carrier Service - refers to a telecommunications service, primarily but not limited to voice-to-voice service,

within a contiguous geographic area furnished to individual

Subscribers under a common local exchange rate schedule,

(d) Value-based pricing - aiso known as value of service pricing refers to a system of pricing where cost of .service establishes the
rinimum charge and a variable mark-up is added to coliect revenue from those who value .the service more highly; and
(e} Universal Access - refers to the availability of reliable and affordable telecommunications service in both urban and rural areas

of the country.

improve the provision of local exchange service in unserved and underserved

Section 2 Objective. The objective of this palicy is to
s Commission (NTC), thus promoting universal access to basic

areas as defined by the National Telecommunication
telecommunications service.

Section 3. General Policy. The Government shall pursue the policy of democratization in the ownership and operation of
telecommunication facilities and services.

ications service is achieved, and such service is priced to

Section 4. Cross-Subsidy. Until universal access to basic telecommun
_subsidized by other telecernmunications services within the

refiect actual costs, local exchange service- shall continue to be cross
same company.

ors shall be required to provide locai exchange service in

Section 5. Service- Packaging. Authorized international gateway operat
3) years from the grant of an authority from the NTC,

unserved and underserved areas, including Metro Manila, within three (
under the following guidelines:

(a) Authorized gateway operators shall provide a minimum of three hundred (300) locat exchange lines per international switch

termination;,
(b) At least one (1) rural exchange

ine shall be provided for every ten {10} urban local exchange lines installed;
(c) The establishment of Public Calling Offices at the rural barangay level shall be g

iven an appropriate credit by the NTC towards
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the obligation to provide local exchange service,

The above figures are derived from the following factors: number of exchange lines, number of international switch-terminations,

traffic, grade of service and demand,

(d} No permit for an international gateway faciiity shall be granted an applicant unless there is a clear showing that it can establish

the necessary foreign correspondenceships; and
(e) Carriers already providing local exchange service in accordance with Section (a) , (b} and {c) shall be authorized to operate
aninternationall gateway subject to applicable faws.

elecommunication carrier operating an authorized international gateway shall

Section 6. Subsidiary. The subsidiaries of a public t
not be allowed to operate another gateway in accordance with Executive Order No. 58 {1993).

For this purpose, a telecommunications company shall be considered as a subsidiary if any or all of the following conditions exists:

(a) The two companies share the services of key operating and management personnel;
{b) The sharehoidings of one company, together with the shareholdings of its stockholders, in the other company aggregate more

than fifty percent {50%) of the outstanding capital stock of the letter company; o7
(c) One company and its stockholders have a combined exposure in the other company in the form of loans, advances, or asset-
lease equivalent to more than fifty percent {50%) of the capital accounts of the other company.

efephone System. Authorized international gateway operator may also be authorized to provide

Section 7. Cellular Mobile T
ystem (CMTS) service and other non-basic telecommunications service which are possible source of

Celiular Mobile Telephone S
subsidy for locat exchange carrier service.

other non-basic telecommunications service which are possible sources of

Section 8. Non-Basic Services. Authorized providers of
guidelines, rules and regulations prescribed

subsidy shall be required to provide local exchange carrier service in accordance with
by the NTC.

igation te provide local exchange carrier service shall remain in force for as long as the

Section 9. Duration of Services. The obl
5, 7 and 8 hold their authorizations to provide their respective non-basic services.

service providers described in Sections

Section 10. Other Requirements. The foregoing provisions shali be without prejudice to the other requirements for the grant of
franchises and Certificates of Public Convenience and Necessity.

Section 11. Interconnection Requirement. All telecommunications service networks shall be interconnected in & non-discriminatory
manner in accordance with Executive order No. 59 (1993) and its implementing guidelines.

Section 12, Financial Reporting Requirements. The internal subsidy flows shall be made explicit in the financial reporting system
of the telecommunications service providers.

on. The NTC is hereby directed to promulgate the guidelines, rules and regulations to implement

Section 13. Policy Implementati
thirty days from the effective date of this Executive Order.

this Executive Order within (30)

Section 14. Violations. Any violation of the Executive Order shall be subject to the same penalties provided for in Section 13 of
Executive Order No., 59 (1993).

elecommunicationsservicee providers described in Section 5, 7 and 8 shall have a

Section 15. Transitory Provisions. Existing t
ove requirements to provide local exchange service.

period of five {5) years 10 comply with the ab

ecommunications service providers with existing and pending applications for international
e Added Services (VAS) providers need not revise their

onal Authority of CPCN, as the case may be, they shall be given
lications for local exchange service in accordance

Section 16. Pending Applications. Tel
Gateway Facility, Cellular Mobile System (CMTS) and other Valu

applications with the NTC. However, upon issuance of the Provis
a period of three (3) months within which o submit and file the necessary app

with the provisions hereof.

Section 17. Repeaiing Clause. All executive orders, administrative orders and other Executive issuance inconsistent herewith are

hereby repealed, modified or amended accord.
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Section 18. Effectivity. This Executive Order shall take effect immediately.

DONE in the City of Manifa, this 12th day of July in the year of the Lord, Nineteen Hundred and Ninety-Three.

(sgd) FIDEL V. RAMOS
By the President:

TEOFISTO T. GUINGONA, JR.
Executive Secretary
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MEMORANDUM CIRCULAR
NO. 9-7-83

SUBJECT : IMPLEMENTING GUIDELINES ON THE PROVISIONS OF E. @. 109

Pursuant to Executive Order No. 109 and the powers vested upon the National Telecommunications Commission under Act No.
3846, as amended {Radio Control Law), Act No. 146, as amended {Public Service Act) and Executive Order No. 546 Series of
1979, the following guidelines on the provisioning of local exchange carrier services is hereby promuigated:

Article |
SCOPE AND DEFINITION

Section 1. This circular shall set the guidelines for the obligatory provisioning of local exchange carrier (LEC) services by the
operators of international gateway facilities {IGF), the cellular mobile telephone service (CMTS) and other non-basic
telecommunications services which are considered source of subsidy. '

Section 2. As used in this circular, the following definitions shall apply:

LOCAL EXCHANGE SERVICE AREA - shali refer to a defined area as determined by the Commission within a municipality or city
or combinations of two ar mere cities and/or municipalities under a common local exchange rate schedule.

URBAN - shall refer to the local exchange service areas where the telephone density is more than | per 100 inhabitants and shall
be based on the telephone density targets from the approved National Telephone Development Plan (NTDP), expressed as main

station per 100 persons.

RURAL - shall refer to local exchange service areas where the telephone density as mentioned above is 1 per 100 inhabitants or
less

UNSERVED AREAS - shall refer to the local exchange service areas within the Philippines where there is no existing local
telephone exchange service.

UNDERSERVED AREAS - shall refer to the local exchange telephone service areas within the Philippines where local exchange
service is available but the number of existing telephone connections and availabie lines are less than the established telephone
density as mentioned in the definition of URBAN or when the LEC cannot provide the service to 80% of the applicants within ten

(10} working days from date of application.

PUBLIC TELECOMMUNICATIONS CARRIER (PTC) - shall refer to duly enfranchised and NTC certificated telecommunications
carrier and/or any entity duly authorized by law, including the government, tc provide public telecommunications services.

BASIC TELECOMMUNICATIONS SERVICE - shall refer to local exchange residence and business telephone service and
telegraph service without additional features.

ADDITIONAL FEATURES - shall refer to the enhancements made over the plain telephone/telegraph service for which the
subscriber are made to pay additional charges.

NON-BASIC TELECOMMUNICATIONS SERVICE - shall refer to all types of telecommunications services not classified under
basic telecommunications service.

INTERNATIONAL SWITCH TERMINATION -shail refer to a port in the switching international gateway system equivalent to 4KHz
or 64 kbps (analog or digital) where international circuit terminates,

COMMISSION - shall refer to the National Telecommunications Commission.

Articie 1l
SERVICE PACKAGING
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Section 3. All existing authorized international gateway facilities (IGF) operators

shall file petition for issuance of Certificate of Public Convenience and Necessity (CPCN) to install, operate and maintain local
exchange carrier services in unserved and underserved areas, including Metrc Manila within two (2) years from the effectivity of

this Circular. The petition shail include among others, documents showing:

3.1 The list of proposed service areas after consultation with the Commission. The consultation is necessary to rationalfize the
provision of LEC services in the country.

3.2 The legal, financial and technical capabilities to undertake the proposed project/program,

3.3 The implementation time frame not to exceed three (3} years from the grant of the authority to install, operate and maintain
LEC service; and
Section 4. All existing authorized IGF operators shall provide a minimum of three hundred (300) local exchange lines per one

international switch termination. All authorized IGF operators sha#l be required to provide a minimum of three hundred thousand
(300,000) local exchange lines within a pericd of three (3} years from the date of authority to install, operate and maintain LEC

service.

Section 5. An authorized IGF operator shail be considered to have complied with the provisions of Articie 11, Section 4 hereof if
any of the following conditions is satisfied:

5.1 The IGF operator on its own shall have provided LEC service and/or Public Calling Offices (PCOS) pursuant to Article 11
Section 4.

5.2 The IGF operator shall have provided LEC service and/or PCOs as part-owner of the LEC and/or PCQO operators provided that
the compliance shall be based on the extent of international gateway facilities operator's equity exposure in the LEC and/or PCO.
This provision shall not apply if the LEC frem which the IGF operator acquires equity is also an authorized operator of IGF.

5.3 A PTC affiliated to an existing authorized IGF operator shall have been authorized to assume the obligation to provide the
local exchange lines and/or PCOs as required Article 11, Section 4 hereof. An affiliated PTC is herein defined as an entity that
directly or indirectly controls, or is controlled by or is under common control together with another entity through the possession of
the power to direct or cause the direction of the and policies of the entity or enterprise whether through the ownership of equity,

interlocking directorate or common management, by contract or otherwise.

Section 6. As the IGF operator increases its international switch terminations in excess of 1,000 there shall be a corresponding
increase in the local exchange lines pursuant to Section 4 hereof,

Section 7. All IGF operator shail provide at least one (1) rural local exchange line for every ten (10) urban local exchange lines
installed.

Section 8. An IGF which provides PCOs in an unserved rural barangay shall be deemed to have installed local telephone
subscriber lines equal to the number of households in that particuiar barangay divided by 1 0.

Section 9. Public telecommunications carriers that have complied with the provisions of Sections 4 and 7, may be authorized upon
application and after due notice and hearing tc install, operate and maintain international gateways and/or CMTS subject to legal,

financial and technical capabifities of the PTCS.

Section 10. Applicant for new IGF operation shall not be granted authority unless it can show by substantial and convincing
evidence that it can estabiish the necessary foreign correspondentship and that it can provide local exchange service pursuant to
Articie 11, Section 4, and 7 within five (5) years from grant of authority. The grant of authority shall consider the viability of the IGF
service and its being able to provide a source of subsidy for LEC service until the said service shall have been priced reflecting

cost

Section 11. The subsidiaries of public telecommunications carriers operating an authorized international gateway as defined in E.
0. 109 shall not be allowed to operate other international gateway pursuant to Executive Order No. 59.
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Article 1]
CELLULAR MOBILE TELEPHONE SYSTEMS (CMTS) AND OTHER NON-BASIC TELECOMMUNICATIONS SERVICES

Section 12. Authorized IGF, upon application and after due notice and hearing may be authorized to provide CMTS and other
basic telecommunications services which are possible sources of subsidy.

Section 13. The grant of authority to applicants for CMTS shall consider the viability of the CMTS service and its ability to provide
a source of subsidy for LEC service, until the LEC service shall have been priced reflecting cost. Authorized CMTS providers shall

be required to provide four (4) local exchange lines per one (1) CMTS subscriber line.

Section 14. Authorized nationwide CMTS cperators shall be required to provide a minimum of 400,000 local exchange lines within
a peried of five (5) years from the effectivity of this Circular, Authorized regional CMTS operators shall be required to provide a
minimum of 40,000 local exchange lines within a period of five (5) years. The provision of local exchange service shall comply with

the provisions of Article 11 Sections 7 and 8.

Section 15. Authorized CMTS operator shali be required fo file a separate petition for authority to provide local exchange service
in accordance with the preceeding paragraphs. The petition shall, include among others, documents showing:

1 5.1, The list of service areas upon censuitation with the Commissicrn.

1 5.2. The timetable of project implementation not fo exceed five (5) years from the grant of authority; and

1 5.3. The legal, financial and technical capability of the applicant

Section 16. Authorized operators of non-basic telecommunications services shall plow back their profit in excess of the total
company's 12% RO taking into consideration the historical value (acquisition cost) of its plant in service into the local exchange
service by investing in the local exchange service, by establishing their own local exchange network or by acquiring equity from

existing local exchange carriers.

Article 1V
BILLING AND COLLECTION

Section 17. Each LEC and CMTS services provider shall perform billing and collection services on behalf of the providers of
domestic toll service andior IGF operators that have customers in the local carrier's service territory. The bitling and collection
services shall be furnished under contracts negotiated between the local carrier and each toll carrier.

Section 18. In the event that a toll carrier and LEC or CMTS services provider are unable to arrive at an agreement, the
Commission shall impose a settlement after due, notice and hearing within Sixty (60} days from the date the matter is brought

before the Commission.

Section 19. In cases where the LEC or CMTS subscriber pays part of the total amount due for both local and toll services
rendered the amount paid shall be proportionately appiied to the bill. In cases of customer nonpayment of bills for domestic and/or

international tall service, the LEC or CMTS services provider shall discontinue both local and toll services.

Article V
OTHER REIMBURSEMENTS

Section 20. The obligation to provide LEC services shall remain in force for as long as the IGF, CMTS and other non-basic
telecommunications services providers hold their authorization to provide their respective services or until such time that the price

of the LEC service reflects actual costs.

Section 21. The foregoing provisions shall be without prejudice to the requirements of Franchise and Ceriificate of Public
Convenience and Necessity and other requirements pursuant to existing laws, rules and regulations and hereafter be

promutgated.

Section 22. All public telecommunications networks shali be interconnected in a non-discriminatory manner in accordance with
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Executive Order No. 59 and its implementing guidelines

Section 23. No other company or entity shail be authorized to provide local exchange service in areas where the LECs comply
with the relevant provisions of NTC MC No. 10-17-80 and NTC MC Na. 10-16-80 and that the local exchange service area is not

underserved.

Section 24. In local exchange service areas where there are more than one authorized LEC, the LEC networks shall be
interconnected in such a manner that would ensure efficient and effective conveyance of traffic from a subscriber of one LEC to

the subscriber of the other LEC.

Section 25. The numbering plan shall, in consultation with the industry be amended to allow the entry of other LECs in
underserved areas, subject to the approvail of the Commission.

Section 26. The public telecommunications service providers shalf incorporate in their annual reports submitted to the Commission
on or before 31 March of each year financial information that would make expiicit the internal subsidy flows.

Section 27. Authorized public telecommunications carriers shall be required to deposit in escrow in a reputable bank 20% of the
investment required for the first two years of the implementation of the proposed project. in addition to the escrow, the authorized
public telecommunications carriers shall be required to post a performance bond equivalent to 10% of the investment required for
the first two years of the approved project but not to exceed P500 Million. The performance bond shall be forfeited in favor of the
government in the event that the authorized PTC fail to comply with the terms and conditions of the authority granted.

Section 28. All authorized inter-exchange carriers shall be required to provide facilities to link all LECs to the national and
international network in accordance with MC 9-7-83,

Section 29. The provision of local exchange telephone service shall conform to the approved National Violators of this circular
shail be subject to the penaities provided for in Executive Order No. §9 and its implementing guidelines.Telecommunications

Development Plan (NTDF).

Article Vi
PENAL PROVISIONS

Section 30. Violators of this circular shall be subject to the penalties provided for in Executive Order No 59 and its implementing
guidelines.

Section 31. Authorizations granted to IGF and/or CMTS operators who fail to provide local exchange service pursuant to this
Circular shall be canceled after due notice and hearing.

Article Vil
TRANSITORY PROVISIONS

Section 32. PTC's with pending applications for IGF, CMTS and other non-basic telecommunications services need not revise
their applications with the Commission. However, upon issuance of the Provisional Authority or CPCN as the case may be, they
shall be given a period of three (3) months within which to submit and file the necessary applications for local exchange service in

accordance with the provisions hereof.

Section 33. Existing telecommunication service providers offering IGF, CMTS and non-basic telecommunications services which
are sources of subsidy shall comply with the provisions of this circular within five (5) years from the effectivity of this circular.

Article VI
FINAL PROVISIONS

Section 34. Any portion or section of this Circular which may be declared to be invalid or uncenstitutional shall not affect the
validity of the other remaining portions or sections.

Section 35. All existing with the accordingly, memoranda, circulars, rules and regulations inconsistent provisions of this circular
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are repealed or amended accordingly.

Section 36. This circuiar shall take effect fifteen (1 5) days after its publication in the official gazette or newspaper of general
circulation, provided further that at least three (3) certified copies thereof shall be filed with the University of the Philippines Law

Center.

DONE in the City of Quezon, this 17th of September in the year of our Lord, Nineteen Hundred and Ninety Three.

{sgd) SIMEON L. KINTANAR
Commissioner
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Republic of the Philippines
CONGRESS OF THE PHILIPPINES
Metro Manila

Third Regular Session

Begun and held in Metro Manila on Monday, the twenty-fourth day of July, nineteen hundred and eighty nine.

REPUBLIC ACT NO. 63848

AN ACT PROVIDING FOR THE INSTALLATION, OPERATION, AND MAINTENANCE OF PUBLIC TELEPHONES IN EACH
AND EVERY MUNICIPALITY iN THE PHILIPPINES, APPROPRIATING FUNDS THEREFOR AND FOR OTHER PURPOSES

Be it enacted by the Senate and House of Representatives of the Philippines in Congress assembled:

SECTION 1. Title. - This act shalf be known as the "Municipal Telephone Act of 19§9."

SECTION 2. Declaration of National Day Policy. - Recognizing that the benefits of modern communication technology are as
important to rural development as they are to urban areas, the State shali pursue and foster, in an orderly, purposive and vigorous
manner, the interconnection of all municipalities in the country through the establishment and early realization of a nationwide

network of public calling stations.

SECTION 3. Projects Office. - For purposes of administering the provisions of this Act, there is hereby created a Municipal
Telephone Projects Office in the Department of Transportation and Communications {DOTC) with the following functions:

(a) Develop, in coordination with all other agencies concerned, a plan for providing public calling stations with technology capable
of voice and data transmission in every municipality and, when feasible, in such barangay not otherwise served by an existing
telephone exchange using appropriate technology and for this purpose formulate or cause to be formulated, engineering studies;

{b) Undertake the implementation of the said plans and programs and toward this end, to enter into contracts subject to existing
taws and regulations for the procurement of equipment, construction of facilities and the instailation of the system;

(¢) Arrange for funding form any source, private, government, foreign or domestic, including official development assistance,
bilateral and multilateral loans subject to applicable iaws and reguiations;

(c) Prescribe and ensure compatibility with minimum standards and regulations to assure acceptable standards of construction,
maintenance, operation,

(d) personnel training, accounting and fiscal practices for the municipal telecommunications operators of public calling stations;
() Furnish technical assistance and personnel training programs for the municipal telecommunications operators of public calling
stations;

(f) Monitor and evaluate local telecommunications and effect systern integration and operations whenever economically and
technically feasible

Provided, however, That the approval of the provincial government of the province where any or all of the functions above
mentioned are to be discharge is first secured.

SECTION 4. Management of the Projects Office. - A projects Director, who shail be a person of integrity, competence and
experience in technical fields related to the purposes of this Act, shail be appointed by the President of the Philippines upon the
recommendation of the Secretary of Transportation and Communications. He shall have the rank, position and emotuments of an

undersecretary.

The Projects Director shall have the following powers and duties;
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(a) To execute and administer the pians and projects for the realization of the policy set forth in this Act;

(b) To direct and supervise the operation and internal administration of the Projects Office and, for this purpose, to delegate some
or any of his powers and duties to appropriate subordinate officials;

(c} Subject to the guidelines and pelicies established by the Secretary of Transportation and Communications, to appoint and in
coordination with the Department of Budget and Management fix the number and compensation of officials and employees of the
Projects Office, subject to Civil Service Law;

(d) To prepare an annual report on the activities of the Projects Office on or before the end of the first quarter after the fiscal year
completed and to submit a copy thereof to the President of the Philippines and the Congress of the Philippines; and

(e) To exercise such other powers and duties that are proper or necessary to carry out the purposes of this Act as may be vested
in him by the Secretary of Transportation and Communications.

SECTION 5. Rights of First Option. - All domestic telecommunications carriers or utilities existing at the time of the affectivity of
this Act, and franchised to service a province or region WHICH shall have been certified by the Naticnal Telecommunications
Commission (NTC) as rendering satisfactory and competent service in its area of operation, are hereby given, under equal
conditions and circumstances, the first option to provide, install and operate public calling stations or telephones in provincial
communications network which shall be capable of voice and data transmission and shall be interconnected to the public switched
telephone network or other national transmission facilities. The intention to exercise the option shall be made specifically in writing
to the Projects Office within six (8) months of the affectivity of this shall indicate the preferred province and the time frame of
development. Private operators or franchisees of such public calling stations shall be entitied to the same benefits and privileges
enjoyed by those installed and operated by Government in so far as tax concessions and/or incentives are concerned.

SECTION 6. Frequency Allocation. - In order to accelerate the implementation of this project, National Telecommunication
Commission (NTC) is authorized to assign or reassign, when necessary, existing radio frequency users currently cperating.

SECTION 7. Rates and Mandatory Sharing of Toll Revenue. - The NTC, subject to its standard guidelines and in consultation with
the regional development councils concerned, shall fix an equitable, reasonable and uniform rate of charges for every type of call.
A rate schedule shalt be set for ali municipal telephone calls under the following classifications:

{2) Municipai to International,

{b) Municipal to Metro Manila, and other domestic long distance calls;
{c) Municipail to Provincial Capital;

{d) Municipal to Municipal,

(1) of the same province
(2) of difference provinces, other than domestic long distance.

In connection with the rates, the National Telecommunications Commission (NTC), in consultation with the toll network operators
or interchange carriers and the provincial government concerned, shall authorize and cause the implementation of an equitable
toll revenue sharing and collection scheme. The share of the local exchange operators in toll revenues shall be remitted by the
interchange carries 1o them within ninety days (90) form receipt.

SECTION 8. Timetable of Implementation. - The Projects Office shall instail all public calling stations for provinces and
municipalities not covered by private communication utilities under Section 5 hereof, such that each one of the municipalities in
the Philippines still unserved by telephone at the affectivity of this Act, shall have at least one ( 1) public calling station or public
telephone by the third year of effectively of this Act. Where resources permit, the Projects Office shall also extend the services
concurrently or subsequently to other remote barangays of the country. The public calling stations shall be interconnected to the
public switched telephone network or other national transmission facilities, subject to the technical interconnection standards

prescribed by the NTC.

SECTION 9. Operation by Local Governments. - Provinces and municipalities are hereby authorized to set up, operate and
matntain their respective public calling stations or to grant franchise to private entities for the operation and maintenance of
telephone systems and/or public calling stations: Provided, That the NTC certifies that the proposed grantee is technically and
financially capable of complying with all the requirements of public services.

SECTION 10. Appropriation. - The amount of two hundred million pesos (P200,000,000.00), or so much thereof as may be
necessary to implement the provisions of this Act, shall be taken from the appropriations provided under Title 1 -
Telecommunications of Executive Order No. 182. In addition, the sum of three hundred million pesos {(P300,000,000.00), or so
much thereof in equivalent foreign currencies as may be necessary, shall be source, in their order of preference, from foreign
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grants, concessional loans, official development assistance, commercial loans, and/or export credits to meet the objective of this
Act.

SECTION 11. Official Development Assistance. - The provisions of Executive Order No. 230 of 1986, on the power of the NEDA
Board, and the rules and regulations governing the evaluation and authorization for the availment of Official Development
Assistance notwithstanding, the municipal telephone program provided for in this Act shall be eligible for foreign loans and grants
without further evaluation by the NEDA Board, subject to Section 21, Article Xil of the Constitution.

TRANSITORY PROVISIONS

ects Office shall not have a life exceeding ten (10} years from the d ate of the approval of

SECTION 12. Sunset Ciause, - The proj
cial government, the systems operating in each

this Act and may only be extended by act of Congress. At the options of the provin
province shaif be turned over to it, except those operating under Section & thereof.

Any portion or provisions of this Act that may be declared unconstitutional or invalid

SECTION 13. Separability of Provisions. -
d provisions hereof as fong as such remaining portions or provisions can stifi

shali not have the effect of nullifying other portions an
subsist and be given effect in their entirety.

SECTION 14, Repealing Clause. - All acts or parts of acts inconsistent herewith are repealed or modified accordingly.

SECTION 15. Effectivity. - This act shall take effect fitteen (15) days after its publication in at least two (2) national newspapers of
general circulation.

APPROVED,

(SGD.) RAMON V. MITRA
Speaker of the House cf Representatives

(Sgd.) JOVITO R. SALONGA
President of the Senate

This Act which is a consolidation of Senate Bill No. 892 and House Bill No. 3452 was finally passed by the Senate and the House
of Representatives on December 20, 1989 and December 21, 1989 respectively.

(Sgd.) QUIRINO D. ABAD SANTOS, JR.
Secretary of the House of Representatives

(Sgd.) EDWIN P. ACOBA
Approved: February 8, 1990
Secretary of the Senate

{Sgd.) CORAZON C. AQUINO
President of the Philippines
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MEMORANDUM CIRCULAR
No. 14-7-2000

SUBJECT: IMPLEMENTING RULES AND REGULATIONS
(IRR) FOR THE INTERCONNECTION OF
AUTHORIZED PUBLIC TELECOMMUNICATIONS
ENTITIES

PREAMBLE

WHEREAS, The State recognizes the vita role of telecommunications in nation-
building and economic development and in its desire to attain universal access, it shall
promote the rapid expansion of telecommunications services in al areas of the
Philippines in order to maximize the use of al available telecommunications facilities,
and to ensure that every user of the public telecommunications shall have access to such
facilities at a mandated standard of service and at reasonable costs;

WHEREAS, a general framework for interconnection of public
telecommunications networks and public telecommunications services, regardless of the
supporting technologies employed, is necessary in order to provide end-to-end inter-
operability of servicesfor users and accessto al;

WHEREAS, fair, proportionate and non-discriminatory conditions for
interconnection and inter-operability are key factors in fostering the development of open
and competitive markets;

WHEREAS, it is important to lay down principles to guarantee transparency,
access to information, non-discrimination and equality of access,

WHEREAS, with the approva and passage of Republic Act No. 7925, the
Philippines has effectively liberalized the telecommunications services and has
demonstrated its commitment to healthy and sustainable competition by allowing
multiple operations by local service providers in partnership with firms of varying
nationalities in most segments of the domestic and international telecommunications
markets;



WHEREAS, the telecommunications environment is changing a an
unprecedented rate driven by technological advancements, expansion of market
boundaries and development of new business practices. These developments in the
telecommunications sector necessitate the review of Memorandum Circular No. 9-7-93
and the formulation of a new regulatory framework for interconnection of the networks
of public telecommunications entities to address the legal, economic and technical
congtraints that continue to hamper the continued growth and development of the sector;

WHEREAS, pursuant to the provisions of R.A. 7925 and Executive Order No. 59,
Series of 1993, mandating interconnection of al public telecommunications entities and
vesting to the National Telecommunications Commission with the power to ensure a
larger and more effective use of affordable telecommunications facilities and to maintain
1 effective and healthy competition, the National Telecommunications Commission, by
virtue of the powers vested upon it by law, does hereby promulgate the following
implementing rules and regulations:

Articlel
APPLICABILITY OF THE PROVISIONS

Section 1. These rules shal be applicable to all duly authorized public
telecommunications entities as defined hereunder.

Articlell
DEFINITION OF TERMS

Section 2. The following words and phrases shall have the meaning assigned to them
unless the context otherwise requires:

a. Access Charges - remuneration paid to a PTE by an interconnecting
PTE for accessing the facilities and/or customer base of such PTE,
which are needed by the interconnecting PTE for the origination,
termination and/or transiting of all types of traffic derived from the
interconnection.

b. Access Deficit - the difference between the required revenue to
recover the cost of the line service and the total revenue from retail
monthly services fees and the revenue from interconnection.

c. Access Provider — a PTE that is requested to provide access to its
network, system, facilities and/or customer base by an access seeker.

d. Access Seeker — a PTE that requests access to the network, system,
facilities or customer base of another PTE.

e. Access Service — service given by the access provider to enable the
access seeker to avail of any or all of its services.



Billing Information — Appropriate network usage data of one PTE
that is required by another PTE to facilitate customer billing with
attendant acknowledgement and status reports and are exchanged
between PTEs to process claims and adjustments.

. Commission — the National Telecommunications Commission.

. Customer Premises Equipment (CPE) - equipment located in the
premises of a customer which is not part of but connected to the
system or network of the PTE.

Céllular Mobile Telephone System (CMTS) — a wide area mobile
radio telephone system with its own switch, base stations and
transmission facilities capable of providing high capacity mobile
telecommunications by utilizing radio frequencies that is neither a
wireless local loop (WLL) service provided by a LEC or atrunk radio
service ordinarily being provided by atrunked radio carrier.

Direct Access — the situation where a customer is directly connected
to a telecommunications operator by a wire, fiber-optic or radio link to
connect that customer to the public telecommunications network.

. Enhanced Services — refers to a service which adds a feature or value

to basic telephone service not ordinarily provided by a PTE such as
format, media, conversion, encryption, enhanced security features,
paging, internet protocol, computer processing and the like; provided
that in the provison of such service, no law, rule, regulation or
international convention to which the Philippines is a signatory, is
circumvented or violated. For purposes of these rules and regulations,
enhanced services shall also mean value-added services, and vice-
versa

Exchange — the entire plant and facilities used in providing
telecommunications services to subscribers or customers in a calling
(service) area.

. Exchange Access — the offering of access to telecommunications
services or facilities for purposes of origination or termination of
telephone services between PTEs.

. Grade of Service — the probability that a proportion of the calls will
be lost or blocked in the system. The lower the proportion of loss or
blockage, the better is the grade of service.



Incoming Collect Calls —telephone calls originating from a subscriber
or customer of a PTE and terminating to and paid by a subscriber or
customer of the terminating PTE.

. Incoming Paid Calls — telephone calls originating from a subscriber
or customer of a PTE and paid to that PTE.

Indirect Access —is a Situation where a cussomer’s call is routed and
billed through the network of a PTE even though the call originated
from the network of another PTE.

Interconnection. — the linkage, by wire, radio, satellite or other
means, of two or more existing PTEs with one another for the purpose
of allowing or enabling the subscribers or customers of one PTE to
access or reach the subscribers or customers of the other PTE.

Interconnection Links or Facilities - facilities consisting of, but not
limited to, equipment, devices and materials required to interconnect
two telecommunications systems or networks of two (2) PTEs for the
interchange of traffic between them.

Interconnect Services — network interconnect services, access
services or access facility services.

I nter connect Usage Char ges — the network usage charges applicable
to direct and indirect interconnections between networks for call
origination, call termination and call transit, as the case may be.

Inter-Exchange Carrier (IXC) - a PTE providing transmission and
switching facilities which connect the networks of two (PTES) that are
not located within the same numbering plan area (NPA) or even if
located within the same NPA, are not located within the common or
overlapping service areas, enabling them to offer telecommunications
services of any type, whether of voice, data or images, to each other’s
subscribers or customers.

. International Gateway Facility (IGF) - a facility consisting of
international  transmission, switching and network management
facilities that serve as point of entry and exit in the Philippines of
international traffic between a PTE’'s network and point/s outside the
Philippines.

International Gateway Facility Operator — a telecommunications
carrier providing | GF services.



bb.

CC.

dd.

ee.

ff.

gg.

hh.

I nter oper ability - the technical features of a group of interconnected
systems, which ensure end-to-end provisions of a given service in a
consistent and predictable way.

Local Calling (Service) Area — the province within which
telecommunications services are furnished subscribers under specific
scheduled rates and without toll charges. For purposes of these rules,
the present areas forming part of the numbering plan area “2” shall be
considered a loca caling (service) area of al PTES presently
authorized to provide telecommunications service in any portion of the
said area.

. Local Calls — Calls originating and terminating from one and the same

PTE, or two (2) separate PTEs within the same local calling area.

L ocal Exchange Carrier (LEC). —aPTE providing transmission and
switching of telecommunications services, primarily but not limited to
voice-to-voice service, in a geographic area anywhere in the
Philippines.

Major Supplier -a PTE who has the ability to materially affect the
market, directly or indirectly, for basic and/or enhanced
telecommunications services as a result of: 1) its control over essential
facilities, and 2) use of its position in the market.

Market Power — the ability to raise and maintain price above the
competitive level and so earn above-normal returns. It also means the
ability of an operator to act with a degree of independence from
competitors and consumers.

Meet Point — a point of interconnection between two networks,
designated by two PTES, at which one PTE’s responsibility begins and
the other PTE’ s responsibility ends.

Meet Point Interconnection Arrangement — an arrangement by
which each PTE builds and maintains a network to a meet point.

National Toll Calls — calls that are (1) originating from one local
caling (service) area and terminating to another local calling area
(service) or (2) originating from another PTE to a CMTS carrier, or
vice-versa.

Network Element — a facility or equipment used in the provision of
telecommunications service including, but not limited to, features,
functions, and capabilities that are provided by means of such facility
or equipment, including but not limited to, subscriber numbers,



i

Kk.

databases, signaling systems, and information sufficient for billing and
collection or used in the transmission, routing, or other provision of a
telecommunications service.

. Network Interconnect Service — a service which supports the

physical and logical linking of networks to alow the user of one
network to communicate with the user of another network (e.g. call
termination).

Numbering Plan Area (NPA) — a geographic area in the country
which has been given a specific area code by the Commission.

Outgoing Collect Calls — telephone calls originating from a
subscriber or customer of one PTE and paid by the subscriber or
customer of the terminating PTE.

. Outgoing Paid Calls — telephone calls originating from and paid by

the subscriber or customer of the originating PTE.

mm. Party - aparty to an interconnection agreement or dispute.

nn.

00.

pp.

Physical colocation— offering by an access provider that enables an
access seeker to: (1) place its own equipment to be used for
interconnection or access to unbundled network elements within or
upon an access provider's premises, (2) use such equipment to
interconnect with an access provider's network facilities for the
transmission and routing of telephone exchange services, exchange
access service, or both, or to gain access to an access provider's
unbundled network elements for the provision of telecommunications
services, (3) enter those premises, to install, maintain, and repair
equipment necessary for interconnection or access to unbundled
elements, and (4) obtain reasonable amounts of space in an access
provider’s premises for the equipment necessary to interconnection or
access to unbundled elements, allocated on a first-come first served
basis.

Point of Interconnection (POI) - a point of interconnection between
two (2) telecommunications networks, designated by two PTEs at
which one PTE’s responsibility for service begins and the other
carrier’s responsibility ends.

Point of Presence (POP)— a specific point as defined on the network
where a point of interconnection shall occur in such a way that such
interconnection between and among PTES can be made efficiently and
effectively.



gg. Provisioning — involves the exchange of information between PTEs

rr.

SS.

tt.

uu.

VV.

WW.

XX.

yy.

where one executes a request for a set of telecommunications products
and services or unbundled network elements or combination thereof
from the other with attendant acknowledgements and status reports.

Public Telecommunications Entity (PTE) — any person, firm,
partnership or corporation, government or private, duly enfranchised
by law and duly authorized by the Commission to engage in the
provision of particular telecommunications services to the public for
compensation.

Secretariat — Secretariat of the Commission.

Service Performance Standard — a level of service which a
telecommunications carrier, under normal conditions, is required to
provide to its customers as representative of adequate services.

Settlement Process — the payment system between interconnecting
PTEs for jointly providing telecommunications services by which
PTEs compensate each other for interconnection services.

System-wide Exchange Line Capacity — total switch capacity of a
LEC al over the country.

Telecommunications — a process which enables a PTE to relay
and receive voice, data, electronic messages, written or printed matter,
fixed or moving pictures, words, music or visible or audible signals or
any control signals of any design or for any purpose by wire, radio or
other electromagnetic, spectral, optical or technological means.

Telecommunications Equipment — equipment, other than customer
premises equipment, used by a carrier to provide telecommunications
services including software integral to such equipment.

Telecommunications Network — transmission systems and, where
applicable, switching equipment and other resources which permit the
conveyance or routing of signals between defined termination points
by wire, by radio, by optical or by other electromagnetic means.

Telecommunications Services— services offered for a fee directly to
the public, or to such classes of users as to be effectively available
directly to the public, regardless of the facilities used, consisting
wholly or partly in the transmission and routing of signals on
authorized telecommunications networks.



aaa. Traffic Interchange - al communications passing through the
interconnection facilities of two (2) PTEs.

bbb. Traffic Study - the process of recording usage measurements
which can be trand ated into required quantities of equipment.

ccc.  Type Acceptance — an administrative procedure by which a
telecommunications equipment is accepted for use in the country. The
equipment is evaluated on the basis of type approval tests done by
reputable foreign approval or certification agencies.

ddd. Type Approval — an administrative procedure of technical tests
and/or vetting applied to items of telecommunications equipment
before they can be sold or interconnected with a telecommunications
network.

eee. Users (End-Users) - refers to consumers using or requesting
publicly available telecommunications services.

fff. Value-Added Services (VAS) — see enhanced services.

0ggg. Vaue-Added Service Provider (VASP) - an entity which, relying
on the transmission, switching and local distribution facilities of a
PTE, offers enhanced services beyond those originally provided for by
such carriers. A PTE duly authorized by the Commission to provide
enhanced services shall likewise be deemed a VASP.

hhh. Virtual Colocation — an offering by an access provider that
enables an access seeker to: (1) designate or specify equipment to be
used for interconnection or access to unbundled network elements to
be located within or upon the former’s premises, and dedicated to the
latter's use, (2) use such equipment to interconnect with an access
provider's network facilities for the transmission and routing of
telephone exchange service, exchange access service or both, or for
access to an access provider's unbundled network elements for the
provison of telecommunications service, and (3) electronically
monitor and control its communications channels terminating in such
equipment.

Articlelll
GENERAL PRINCIPLESOF INTERCONNECTION

Section 3. The following are the general principles of interconnection:

a. Interconnection should enable subscribers or customers of two (2)
PTEs to communicate with each other. (any-to-any).



Section 4.

Section 5.

b. Interconnection should be across interfaces of sufficient functionality
(end-to-end interoperability).

C. Interconnection should directly follow the principle of fair
compensation, compliance on commercia obligation (timely
settlement, including payment) and service specific usage of
interconnect facilities (no irregular and/or illegal traffic access or
bypass).

d. PTEs should have equa responsbility to interconnect and should
ensure that interconnection is carried out and in a swift and efficient
manner (equal responsibility).

e. A request for interconnection should be satisfied in a timely fashion
(interconnection on request).

f. Interconnection should be prompt, efficient and seamless to the
subscriber or consumer of both of the interconnecting PTES (prompt,
efficient and seamless).

g. Interconnection Agreements between PTEs should satisfy the
government’s telecommunications policies and its commitments or
obligations under international agreements.

It is mandatory for all duly authorized PTES to interconnect with one
another.

Interconnection should be ensured to any technically feasible point in the
network. Such interconnection must be provided by a PTE:

a Under non-discriminatory terms, conditions (including technical
standards and specifications) and charges and of a quality no less
favorable than that provided for its own like services or for like
services of non-affiliated service suppliers or for its subsidiaries or
other affiliates, and

b. Inatimely fashion, on terms, conditions (including technical standards
and specifications) and cost-based charges that are transparent,
reasonable, having regard to economic feasibility, and sufficiently
unbundled so that the supplier need not pay for network components
for facilities that it does not require for the service to be provided.

ArticlelV
GENERAL PROVISIONS



Section 6.

Section 7.

Section 8.

The objectives underlying these implementing rules and regulations are to:

a. Promote and protect the interests of telecommunications consumers
and users,

b. Provide a comprehensive and transparent framework for the
implementation of the interconnection policy of the State;

c. Promote the expansion, availability and wusage of al
telecommunications facilities and services in the country;

d. Promote and enhance fair and effective competition in the
telecommunications industry;

e. Ensure end-to-end interoperability of services for users at al times,

f. Ensure that the user of any telecommunications network can be
connected to the user of any other network at all times;

g Establish far and non-discriminatory  provisions  for
interconnection, and to provide for access to information,
transparency and equality of access to services; and

h. Ensure compliance with prescribed technica standards for the
provision of interconnection.

The interconnection between PTEs should result into a universaly
accessible and fully integrated nationwide telecommunications network
for the benefit of the public.

Within the same loca calling area, PTEs should be interconnected on a
direct basis, i.e., their networks are directly linked by an interconnection
facility, unless interconnection through an IXC’s network is more feasible
or efficient; Provided, that no additional charges shall be passed on to end-

USers.

PTEs operating in two (2) different local caling areas must be
interconnected through an IXC's network provided that if both PTEs are
aso IXCs, the interconnection shall be effected through their IXC
networks.

Except as otherwise provided herein, all IXCs and IGFs shall interconnect
with all other PTEs to provide subscribers or customers freedom of choice
for access to toll call or long distance services, Provided, that all LECs
shall interconnect with at least two (2) IXCs with nationwide coverage or

10



capability; Provided further, that if the LEC is a mgor supplier, it shall
interconnect, directly or indirectly, with al 1XCs.

Section 9. Interconnection among and between PTEs shall ensure that:

a

A subscriber or customer of a PTE is able to call a subscriber or
customer of any other PTE on a non-discriminatory basis,

A subscriber or customer of a PTE is able to access service
provided by any other PTE either directly, or indirectly by
trangiting, if technically feasible, the system or network of another
PTE; Provided, that no additional burden shall be passed on to end-
users;, and

The transmission of calls across and within the respective networks
should be transparent and seamless to both calling and called
parties.

Section 10.  Obligations of All PTEs. — In addition to the obligations and duties
imposed by other laws, decrees, orders, rules and regulations, all PTEs are
obliged:

a

To provide interconnection at cost-based charges in a manner
sufficiently unbundled;

To negotiate in good faith with other PTEs regarding the terms and
conditions of interconnection agreements;

To interconnect directly with the facilities and equipment of other
PTEsto allow accessto all types of services available to the
customers of both parties;

To install network features, functions, and capabilities necessary for
Interconnection;

To provide non-discriminatory access to network elements at any
technically feasible point on charges, terms and conditions that are
just and reasonable;

To provide unbundled network elements in a manner that allows
requesting carriers to combine such elements in order to provide
telecommunications service;

To make available to other PTEs on atimely manner all data and

other relevant information necessary to ensure an efficient, timely
and reliable interconnection; and

1



h.  Not to abuse information obtained from competitors in relation to
interconnection with the latter.

Section11.  Obligations of a Magjor Supplier. - In addition to the obligation imposed
in Section 10, a mgor supplier shal not commit acts congtituting anti-
competitive practices such as.

a. engaging in anti-competitive cross subsidization to its subsidiaries
or affiliates,

b. engaging in anti-competitive cross-subsidization with other PTEs;
and

c. other acts smilar to the foregoing.

Section12.  An access provider must:

a treat each party seeking interconnection on a basis that is non-
discriminatory and no less favorable as to terms, conditions and rates
than the treatment which the access provider affords to itself, its
parent, subsidiaries, affiliates or to any other PTE to which it is
providing a materialy equivalent service;

b. treat each subscriber or customer of any interconnecting party on a
basis that is non-discriminatory and no less favorable that the
treatment which its affords to its own customers or the customers of
any other PTE to which it is providing a materially equivalent service;

c. deal with each interconnecting party on a non-discriminatory basis in
relation to the technical and operational quality of the services which
its provides, including the quality, availability, time of provision, and
technical standards and specifications;

Section 13.  No PTE shall disconnect, disrupt or discontinue an interconnection or bar
or in any manner impede the access by its subscribers or customers to
subscribers or customers of a PTE interconnected with it without the prior
written approval of the Commission.

ArticleV
INTERCONNECTION AGREEMENTSAND MANDATES

Section 14.  Procedure for Negotiation, Arbitration and Approva of Interconnection
Agreements, whether for basic or enhanced interconnection:

(I) Agreements arrived at through Negotiation:



a. Subject to existing technical, commercial and operational rules
or those which may hereafter be promulgated by the
Commission, PTEs may, on their own initiative, negotiate and
enter into an agreement for the interconnection of their
networks or facilities.

b. An access seeker shall serve the access provider its
request/demand  for  interconnection,  furnishing the
Commission a copy thereof with proof of service of said notice
to the other party in accordance with the provisions of
Paragraph VI of this section. The request shall contain the
following:

1. Copies of the access seeker’s legidative franchise and
CPCN /PA,;

2. System or network configuration;

3. Proposed point/s of interconnection;

4. Trunk requirements and signaling system;

5. Proposed traffic routing and numbering scheme;

6. Traffic forecast and assumptions used for a period of at
least five (5) years,

7. Traffic types and systems covered;

8. Proposed interface;

9. Proposed implementation schedule;

10. List of existing exchanges which are suitable for
interconnection including the number of lines available;

and

11. Compensation scheme, proposed access charge or
settlement procedure.

c. Within ten (10) days from receipt of the request or demand for
interconnection, the access provider shall serve to the access
seeker its counter-proposal or reply.

d. Within a period of ninety (90) days from the time of receipt of a
copy of the notice by the Commission, the parties shall discuss,

13



(I

an

(V)

negotiate and execute an interconnection agreement and submit
the same to the Commission for approval.

e. If by the date of the expiration of the interconnection
agreement, the parties shal have failed to extend its term or
execute an entirely new one, the interconnection agreement
except for the compensation scheme thereof shall be deemed
extended and shal remain in full force and effect until the
parties have extended the same or executed an entirely new
agreement. The new and/or revised compensation scheme as
agreed upon by the parties shall retroact to the date following
the expiration of the old agreement.

f. The parties are encouraged to avail themselves of worldwide
industry best practices for guidance in interconnection
negotiations and development of procedures for operations and
maintenance, and testing.

Mediation. —In the interest of public service the Commission may,
at its own initiative and at any stage in the negotiation, intervene in
the same and mediate between the parties.

In cases where the two (2) PTEs refuse to negotiate for the
interconnection of their networks, the Commission may, upon the
complaint of any interested party or upon its own initiative,
intervene and assume jurisdiction over the matter and immediately
direct physical interconnection of the networks of the parties under
such terms and conditions it may deem proper under the
circumstances.

Nothing in this paragraph shall, however, prevent the parties to
negotiate and execute an interconnection agreement and submit the
same to the Commission for approval. For this purpose, the parties
shall be given a period of ninety (90) days from receipt of notice of
the filing of the complaint within which to negotiate and execute
an interconnection agreement; Provided, that until an
interconnection agreement is executed the interconnection mandate
adverted in the immediately preceding paragraph shall remain in
full force and effect.

Approval by the Commission — Any interconnection agreement
entered into by the parties through negotiation shall be submitted
to the Commission for approval within ten (10) days from
execution thereof. The Commission may disapprove the agreement
on any of the following grounds:

14



a. The agreement or portion thereof is contrary to law, rules and
regulations, public morals and safety;

b. The agreement is not consistent with national security, public
interest and convenience and necessity;

c. The agreement does not contain the minimum provisions set
forth in the immediately preceding section;

d. The agreement or a portion thereof discriminates against a PTE
which is not a party to the agreement;

e. The compensation scheme or interconnection rates or charges
agreed upon are unreasonable, not cost-based, and/or
discriminatory; or

f.  Other just and valid causes in the interest of public service and
convenience.

The Commission shal notify the parties of its approva or
disapprova of the interconnection agreement, or any of its terms and
conditions, within thirty (30) days from its submission. Otherwise it shall
be deemed approved.

(V)  Compulsory Arbitration and Interconnection Mandate:

a. Proceedings for compulsory arbitration may be initiated motu
proprio by the Commission against the parties or by any formal
petition by any interested person/s or local government unit
where the parties operate should they fail to reach an
agreement within the ninety (90) day period above-provided.

Immediately thereafter, the Commission shall assume
jurisdiction over the case, immediately direct the provisional
interconnection of the parties networks and declare the terms
and conditions, commercial, technical or otherwise, that shall
govern the interconnection of the parties.

The Commission shall immediately notify the parties thereof
and serve upon them copies of the petition or complaint with
an order directing them to file their respective responsive
pleadings within a non-extendible period of (10) days from
receipt thereof.

The case shal be deemed submitted for resolution after the
filing of the responsive pleadings, unless the Commission
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determines the need for the parties to file reply and rgjoinder,
in which case the matter the deemed submitted for resolution
upon the filing of the latter pleading.

b. In al other cases the proceedings may be commenced by the
filing of a verified petition by a party with supporting
documents and papers and must contain the following:

1. the names of the parties;

2. unresolved issues and respective position of the parties with
respect to those issues; and

3. other matters related to the interconnection that the parties
may wish to submit for resolution.

The respondent shall file its answer to the petition within a
non-extendible period of ten (10) days from receipt of a copy
of thereof and provide additional information as it deems
necessary for the expeditious resolution of the matter. After
the lapse of ten (10) days, the case is deemed submitted for
resolution regardless of whether or not the respondent was able
to file its responsive pleading.

c. Within a period of thirty (30) days from the time it is submitted
for resolution, the Commission shall resolve the petition
through the issuance of an Interconnection Mandate ordering
the parties to interconnect with each other under such terms
and conditions set by the Commission. The resolution shall be
final and immediately executory.

d. In the exercise of its duty to mandate interconnection among
disputing telecommunications carriers, the Commission shall
take into account the following, among others:

1. theinterest and convenience of the public;

2. the necessity of interconnection;

3. the desrability of stimulating innovative market
offerings and of providing users with a wide range of
telecommunications services both at national and local
level;

4. the availability of technically and commercially viable
aternatives to the interconnection requested;
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Section 15.

€.

5. thedesirability of ensuring equal access arrangements;

6. the need to maintain the integrity of the public
telecommunications network and the interoperability of
services,

7. the nature of the request in relation to the resources
available to meet the request;

8. therelative market positions of the parties;
9. the promotion of competition; and
10. the need to achieve and maintain universal access.

In the exercise of its powers, the Commission shall exert all

efforts towards the amicable settlement of all issues relating to
interconnection.

(VI). The interconnection agreement or interconnection mandate may be
revised, amended or revoked by the Commission for just and valid cause
after due notice and hearing in the interest of public service.

The following shall be the minimum terms and conditions of
interconnection agreements and interconnection mandates:

(I) Genera Provisions

a)

b)

commercial and financial relations, and notably the terms of
payment and the billing and collection procedures;

requirement concerning the exchange of information between
the two operators and the corresponding frequency or
periodicity of notice;

procedures to be followed in the event of aterations being
proposed to the interconnection offer of one of the parties,

definition and limitation of liability and indemnity between
operators;

procedures and legal remedies in case of degradation of
service,

intellectual property rights, whenever applicable;
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(I

()

(V).

g) duration, conditions and mechanics of re-negotiation of

interconnection agreements; and

h) provisions governing requests and/or offers for new types of

interconnection.

Provisions on Interconnection Services Provided and the
Corresponding Remuneration

a

b.

C.

d.

provisions governing access to basic services. switching and,
for public network operators, leased lines;

provisions governing access to supplementary services;
provisions governing billing services for third parties, and

provisions governing colocation.

Provisions on the Technical Aspect of Interconnection

a

e

measures implemented to alow users equa access to the
various networks and services and equivaent formats;

measures to ensure compliance with the essential requirements;
comprehensive description of the interconnect interface;

the quality of the services provided including, but not limited
to availability, security efficiency and synchronization; and

traffic routing arrangements

Arrangements for the Establishment of Interconnection

a

provisons governing service provision: traffic forecasting
arrangements and the implementation of interconnect
interfaces, procedures concerning the identification of the
termination points of leased lines and the time frame for
provision;

the designation of the points of interconnection and the
description of the physical arrangements for interconnection;

arrangements for the reciprocal sizing of interface equipment
and the systems common to each network so as to maintain the
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Section 16.

Section 17.

Section 18.

quality of service provided for in the interconnection
agreement as well as compliance with the essentia
requirements;

d. arrangements for testing the operation of interfaces and the
interoperability of services; and

e. arrangement for clearing and recording faults.

Article VI
MEASUREMENT OF CALLSAND
COLLECTION OF CHARGES

The parties shall measure both outgoing and incoming calls from their
respective networks.

Each party shall undertake the hilling and collection of payments for all
outgoing paid calls made by its own subscriber or customer and, if agreed
upon by the parties, incoming collect calls made by a subscriber of
customer of another party. Unless otherwise agreed upon, the billing and
collection of payments for outgoing calls made by a subscriber or
customer of a party but using the IXC or IGF facility of another party,
shall be the responsibility of the party-IXC or party-IGF, as the case may
be.

The parties shall submit to each other settlement statements within sixty
(60) days from the end of the month to which the statement pertains. The
data required to be included in the statement shall be mutually agreed
upon by both parties. In the event a party fails to submit the settlement
statement within the said period, any available data for purposes of
reconciliation and statement shall be used. The party who failed to submit
the data shall have the right to contest or dispute the reconciled data within
three (3) months from transaction month. Thereafter, said party shall be
barred to dispute the data.

If the party with areceivable does not agree with the settlement statements
of the other party, it shall send its own reconciliation statement to the latter
within sixty (60) days from receipt of the statement.

A party with payable balance shall pay all undisputed calls within thirty
(30) days from receipt of the billing statement sent by the party with
receivable.

In cases where the statements of the parties do not reconcile, the following
rules shall govern:
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Section 19.

Section 20.

a. If the variance is four percent (4%) of the amount payable as
reflected in the books of the payor or lower, the party with the
(payable) balance shall pay the lower of the two amounts
reflected separately in the respective reconciliation statement
of the parties;

b. If the variance is more than four percent (4%) but not more
than seven percent (7%) of the amount payable, the party with
(payable) balance shall pay the lower of the two amounts
reflected separately in the respective reconciliation statements
of the parties plus fifty percent 50% of the amount of the
variance;

c. If the variance exceeds seven percent (7%), the parties shall be
given a period of thirty (30) days to settle the dispute. If the
parties fail to settle their dispute, the same shall be referred to
the Commission for arbitration.

d. In cases faling under (a) and (b), payment of the party with a
balance shall be made within thirty (30) days from receipt of
the reconciliation statement sent by the party with receivable;
Provided, that the payment by the party with a balance shall be
without prejudice to the right of the party with receivable to
collect the remaining balance and for this purpose, the parties
shal be given thirty (30) days to settle their dispute. If the
parties fail to settle their dispute, the same shall be referred to
the Commission for arbitration.

The proceedings mentioned in this section shall be summary in nature and
the Commission shall resolve the matter within a period of thirty (30) days
from the time the same is submitted for resolution

Nothing in this section shall prevent the parties from their settling their
disputes among themselves by continuous reconciliation of their
statements.

Except as provided in the preceding section, the party with a (payable)
balance shal settle the amount due within thirty (30) days after the
reconciliation of the statements.

For International Calls: The collection of payments from the Foreign
Administrations for all incoming paid calls and outgoing collect calls shall
be the responsbility of the IGF operator that received/sent said
international paid calls from/to said Foreign Administration. The parties
shall settle the interconnect charges for a particular month within thirty
(30) calendar days from receiving the statements also for said particular



Section 21.

Section 22.

Section 23.

Section 24.

Section 25.

Section 26.

month from al its foreign correspondents through a toll journal mutually
agreed upon by both parties. Within fifteen (15) days from receipt of the
toll journal, the party with a payable shall send to the other party a
reconciliation statement reflecting the amount computed as payable,
otherwise, the toll journal shall be deemed accepted by the party with a
receivable.

The modes of payments including the interests, penalties or surcharges for
late payments shall be mutually agreed upon by both parties.

ArticleVII
ESTABLISHMENT AND
LOCATION OF POINTSOF INTERCONNECTION

POIs must be established and maintained a any mutually agreed
technically feasible point/s in the carrier’'s system and/or network or at
point/s as may be mandated by the Commission.

In the interconnection agreement or interconnection mandate between
LECs and IXCs or IGF operators, the LEC shall be required to program
and activate in its switches or system the access code of the IXC or IGF
operators, as the case may be, as assigned by the NTC, to enable the LEC
subscriber or customer to access the long distance carrier of his choice.

In the event that an LEC upgrades to stored program control (SPC)
exchanges, the parties shall implement equal access preprogrammed
option and till alow the subscriber at the time of his call freedom of
selection of any other inter-exchange or international gateway operator.

The access seeker must provide sufficient details to the access provider in
relation to a POI/s and/or POP/s to enable the latter to evaluate the nature
and extent of network conditioning that may be required and to estimate
the cost of establishing the POI/s and /or POP/s.

For IXC-to-IXC interconnection, each carrier shall bear its own port,
datafill and switch costs to support a POI and the parties shall share the
cost of the interconnect capacity equally.

ArticleVIII
INTERCONNECTION OF THE SYSTEMS

The interconnection links and trunks needed to effect interconnection shall
be provided by each of the interconnecting parties in accordance with their
respective traffic requirements on 50-50 basis unless otherwise provided
in these rules. However, other terminating facilities required for the
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Section 27.

Section 28.

Section 29.

11

1.2

interconnection that are to be installed at their respective premises shall be
borne by each party.

In inter-exchange interconnections, the IXC shall provide interconnecting
facilities up to the main distribution frame (MDF) of the LEC; Provided,
that the latter has a tota system-wide exchange line capacity not
exceeding five thousand (5,000); Provided further, that this provision shall
apply only to LECsthat do not offer any other services except VAS.

For LECs with more than five thousand (5,000) total system-wide
exchange line capacity or offering telecommunications services other than
VAS, the provisons of the immediately preceding section shall apply,
except as may be otherwise agreed upon by the parties.

The IGF operator shall provide interconnecting trunks up to the Main
Distribution Frame (MDF) of the LEC where the IXCs cannot provide the
required facilities. In case a LEC also is an IXC, the interconnection of
the IGF operator to the LEC shall be through the latter’s IXC facility.

If the IGF operator would want to interconnect directly with the LEC, the
provisions of Section 27 shall apply.

Unless specified by the Commission, the point of interconnection (POI)
shall be asfollows:

LECtoLEC

1.1.1 Single-switch LEC to Single-switch LEC within a local (calling)
service area

The LECs shall interconnect their local switches directly.

1.1.2 Single-switch LEC to Multi-switch LEC within a local (calling)
service area

The switch of the single-switch LEC shall be interconnected to at
least one (1) tandem switch of the Multi- switch LEC.

1.1.3 Multi-switch LEC to Multi-switch LEC within a loca (calling)
service area

At least one (1) tandem switch of both LECs shall be
interconnected.

LECtoIXC



13

14

15

16

The LEC network shall be interconnected to the nearest point in the IXC
network, provided that the POI is established within the LEC's service
area

LECto IGF

The LEC network shall be interconnected to the IGF network directly or

indirectly through the IXC network, provided that the POI is established

within the LEC’ s service area.

LECto CMTS

141 Single-switch LECto CMTS
The LEC switch shall be interconnected to the CMTS network or
through an IXC at the nearest point in the CMTS network,
provided that the POI is established within the LEC’s service area.

1.4.2 Multi-switch LECto CMTS
The tandem switch of the multi-switch LEC shal be
interconnected to the CMTS network or through an IXC at the
nearest point in the CMTS network, provided that the POI is
established within the LEC's service area.

LEC to Trunk Radio Network (TRN)

151 Single-switch LEC to TRN
The LEC switch shall be interconnected to the TRN network or
through an IXC at the nearest point in the CMTS network,
provided that the POI is established within the LEC’s service area.

152 Multi-switch LECto CMTS
The tandem switch of the multi-switch LEC shal be
interconnected to the TRN network or through an IXC at the
nearest point in the TRN network, provided that the POI is
established within the LEC' s service area.

LEC to Radio Paging Network (RPN)

1.6.1 Single-switch LEC to the RPN
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1.7

1.8

1.9

2.0.

2.1

The switch of the singleswitch LEC shall be directly
interconnected to RPN.

1.6.2 Multi-switch LEC to the RPN

The RPN shal be interconnected to the nearest tandem or local
switch of the multi-switch LEC.

IXCtoIXC

The IXC networks shall be interconnected at all regions if technically
feasible. Regions shall refer to political, autonomous and/or administrative
regions.

IXCto IGF

The IGF shall be interconnected to the nearest point in the IXC network.
CMTSto CMTS

The CMTS networks shall be interconnected at all technically feasible
pointsin their networks or through an IXC.

TRN to CMTS

Their networks shall be interconnected at all technically feasible points.
Others

Except as aready provided above, two (2) PTEs operating in separate or
non-overlapping service areas shall be interconnected through the facility

of an IXC.

Articlel X
COST OF INTERCONNECT FACILITIES

Section 30. Cost of Interconnect Facilities and Ownership

a. Unless otherwise agreed upon by the parties or provided in existing

memorandum circulars, the parties shall jointly and equally provide and
share the costs of the interconnect facilities necessary to interconnect the
systems of both parties. Provided, that in an interconnection between an
IXC and a LEC with less than five thousand (5,000) total system-wide
exchange line capacity and does not offer or provide any other
telecommunications services except VAS, the former shall shoulder the
cost of interconnection.
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Section 31.

Section 32.

Section 33.

Section 34.

Section 35.

. As an dternative, the parties may agree that one party (advancing party)

shall, at its own expense, advance the costs of the interconnect facilities.

Beneficial and legal ownership of the portion of the interconnect facilities

. at the premises of the other party (reimbursing party) shall vest upon full

payment of half, or as maybe mutually agreed upon, of the costs of
interconnection.

. No fees shall be collected from a party for the colocation of its

interconnection facilities within the premises of another party if such
facilities are indispensable to effect or implement the interconnection of
the parties' basic services.

Article X
EFFICIENT PROVISIONING OF CAPACITY

Interconnection shall be effected for sufficient capacity and in sufficient
number to meet al reasonable traffic demands for conveyance of
messages between the systems of the PTEs involved, and shall be
implemented within a reasonable time frame.

The Commission in consultation with the industry shall develop codes of
practice to be used in forecasting, ordering and provisioning of
interconnection capacity.

If warranted, a PTE may request another PTE to which it is
interconnected, the provisioning or installation of additional
interconnection capacity. The request should contain the following
information:

a. the number interconnection capacity required to meet additional
demand ;

b. the approximate date the additional interconnection capacity required
must be provisioned or activated; and

c. atraffic study adverted to in Sec. 40 below
All requests by a PTE for the provisioning or activation of additional
interconnection capacity shall be filed with the Commission not later than
the day the same was served on the other party.

The access provider must provide the access seeker with the following
information within ten (10) days from the time of receipt of the latter's
request copy furnished the Commission:

a. whether it iswilling to grant the request;
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Section 36.

Section 37.

Section 38.

Section 39.

Section 40.

b. whether it will be able to do so within the time frames required by the
access seeker; and

c. in the event the access provider is not willing or able to agree to the
request or it is unable to do so within the time frame requested,
specific and detailed justification for its unwillingness or inability.

Where the access provider has informed the access seeker that it is able to
provide capacity, it must ensure that the system conditioning and
provisioning procedures required to provide capacity is undertaken within
the agreed period.

The provisions of Section 14 insofar as they are not inconsistent with the

provisions of this Article shall govern the negotiation, arbitration and
approval of agreements for the provision or installation of additional
interconnection capacity. However, if there is no agreement within the
aforementioned ten (10) day period, the Commission shall intervene and
decide on the matter.

A PTE must provide reasonable advance notice to al other PTEs with
which it is interconnected of planned changes to its telecommunications
network that may have material impact on the telecommunications
services of the latter.

Grade of service of P.01 or one per cent (1%) blocking must be provided
by both PTEs to each other starting at the point of interconnection and
throughout their respective networks.

Capacity —

a  The parties shall ensure that sufficient trunk and interconnect facilities
are supplied at each point of interconnection to meet the prescribed
grade of service for conveyance of traffic between the parties.

b. In the event of failure to meet the prescribed grade of service, both
parties shal mutually agree to immediately implement solutions to
achieve the required grade of service.

c. Both parties shall exchange traffic and facility forecasts including
actual traffic measurements and parameters at least once every three
(3 months to facilitate alocation of facilities for future requirements,
as well as basic information such as the description of the existing and
future network relevant to interconnection and list of exchanges
(existing and planned) suitable for interconnecting including lines
available.
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Section 41.

Section 42.

Section 43.

Section 44.

Section 45.

d. Both parties shall provide additional circuits based on traffic
measurements and studies to be conducted covering a period of thirty
(30) days separately but ssmultaneously by both parties. If traffic data
from both parties do not tally, the number of additional trunks to be
provided shall be determined using agreed traffic data which shall in
no case be less than half the difference between the traffic data from
both parties plus lower of the forecasted traffic data. The additional
trunks shall be placed in operation not later than fifteen (15) days from
date of agreement.

e. LECto LEC: If traffic data are not available, the initial interconnection
trunk capacity shall be calculated using Erlang B Equation with the
grade of service at P.01, and assuming that the traffic per subscriber
lineis 0. 12 Erlang during busy hour.

f. Other Types of Network Interconnection: The parties shal initially
mutually agree on the number of interconnect trunks/subscriber lines.
Additional trunks/subscriber lines shall be based on actual measured
traffic referred to in Paragraph (c).

Article Xl
INTERCONNECT SERVICE CHARGING GUIDELINES

Interconnect service charges shall be set so as to promote efficient and
sustainable competition for the benefit of the public, and promote
economic and efficient network use.

Charges in Interconnection Agreements shall respect the principles of
objectivity, transparency, reciprocity and non-discrimination. Undue
imposition of excessive chargesis not allowed.

The pattern for interconnect service charges should match as closdly as
possible the pattern of underlying costs incurred such that when a fixed
cost is incurred, a fixed charge should be imposed and when a usage cost
isincurred, a usage charge should be imposed.

All charges for interconnect services shall be transparent and unbundled so
that the interconnecting PTE does not have to pay for any network
elements, equipment, facility or component it does not need for
interconnection.

The specific charges for interconnect services shall be based on the long
run incremental costs of providing the services. This requirement shall not
be imposed until such time that the Commission prescribes a specific cost
methodology.
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Section 46.

Section 47.

Section 48.

Section 49.

Section 50.

Section 51.

The interconnect services shall be classified into basic or ancillary
interconnection service:

Basic interconnection service refers to regular call conveyance services
and include call origination and cal termination of basic
telecommunications services

Ancillary interconnection service refer to the conveyance of traffic
involving enhanced services, or to enable a party to offer other special or
ancillary services such as Equal Access, Carrier Pre-subscription, Number
Portability, Directory Inquiry, Operator-Assistance and Emergency
Services, or use of certain network elements including call related data
bases not essential for basic interconnection services. Provision of
ancillary service interconnection shall be dependent on the service
provider.

Article X1

CHARGES FOR BASIC INTERCONNECTION SERVICE

The charges for basic interconnection service shall be by way of access
charges for network interconnect usage on interconnected networks and
shall consist of discrete charges, for cal origination, call transiting and
call termination, and a network interconnect subsidy for the LEC, if it be
the other party to the interconnection but this subsidy shall not apply
where the interconnected networks are both LECs. The LEC shall be
entitled to such subsidy albeit it is at the same time an IGF and/or CMTS
operator.

IGF and CMTS operators (who are themselves required to provide LEC
service) shall not be exempt from the requirement to provide a network
interconnection subsidy when they interconnect with the local exchange of
other carriers.

The interconnect subsidy shall be prescribed by the Commission for
access deficit, high cost service areas and universal access support as
required.

National ard international long distance calls and CMTS calls originated
and/or terminated by PTEs shal include the appropriate interconnect
subsidy which shall be collected and remitted to the LECs.

Where an access provider offers several services that are in competition
with the services of the access seeker, the same interconnect service
charges shall be imputed to the access seeker’s competing service through
its internal transfer pricing arrangements between different categories of
service.
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ARTICLE XIlI

CHARGES FOR ANCILLARY INTERCONNECTION SERVICES

Section 52.

Section 53.

Section 54.

The charges for ancillary interconnect services should be based on the
costs of providing the specific interconnect services requested by the
Access Seeker, which may include:

a. Non-recurring (one-time) and recurring (rental) costs of

b.

implementing the physical interconnection, such as
engineering, specific  equipment, signaling resources,
compatibility testing and connection maintenance; and

Variable charges for ancillary and supplementary services,
such as directory and operator assistance, data collection,
billing, switched-based and advanced services whenever
applicable.

Article XIV

TECHNICAL SPECIFICATIONSAND

OPERATIONAL REQUIREMENTS

The interconnecting parties shall maintain and operate their facilities in
accordance with their respective obligations in their interconnection
agreement duly approved or an interconnection mandate issued by the
Commission and shall comply with the applicable technical standards
gpecified in NTC MC 10-17-90 (Service Performance Standards) and
NTC MC 10-16-90 (Technical Standards) and such other standards that
the Commission shall hereafter prescribe.

The interconnecting parties shall:

a. cooperate and provide facilities in their respective system for testing;

b. agree on standard procedures on trouble reporting, testing and see to it
that the information are shared between them to facilitate the efficient
routing of messages over all points of connection;

c. exchange traffic and facility forecasts on a semi-annual basis to
facilitate alocation of facilities for future requirements, as well as
provide basic information such as description of the existing and future
network relevant to interconnection and list of exchanges, existing and
planned, suitable for interconnection including the number of lines
available; and

d. provide additional circuits based on traffic measurements and studies
to be conducted covering a period of thirty (30) days separately but



Section 55.

Section 56.

Section 57.

Section 58.

simultaneously by both parties. The parties shall compare study
results and agree on the number of circuits to be added

Misrouted or unauthorized traffic shall not be considered in the
computation for determining the required number of circuits.

In the event that the parties cannot reach an agreement, the matter shall
be brought by any or both of the parties to the Commission for
arbitration.

The implementation of the additiona circuits shall be completed
within the next fifteen- (15) days after the number of circuits has been
agreed upon.

In the event that the interconnection trunks are underutilized with
reference to the mandated grade of service, the excess trunks may be
deactivated within fifteen (15) days from receipt of notice in writing
from either party; Provided, that a party requesting disconnection of
underutilized trunks can show by convincing evidence that either the
disconnected circuits are urgently needed for other purposes by the
requesting party or that the measured traffic and the historical growth
of the affected circuit has shown a consistent record of under-
utilization over a period of at least six (6) months;

PTEs who do not meet the prescribed service performance and technical
standards shall be required to upgrade their facilities to comply with
national standards within a period of time as may be determined by the
Commission taking into consideration the attendant circumstances.

Article XIV
ACCESSTO NETWORK ELEMENTS
ON UNBUNDLED BASIS

An access provider may provide b an access seeker, for a provision of a
telecommunications service, access to its network elements on an
unbundled basis.

The provison of access to unbundled network elements includes the
provision of a connection to an unbundled network element independent of
the access provider’s providing interconnection to the access seeker.

An access provider shall provide an access seeker access to an unbundled
network element, along with al of the unbundled elements features,
functions, and capabilities, in a manner that allows the requesting PTE to
provide any telecommunications service that can be offered by means of
that network element.



Section 59.

Section 60.

Section 61.

Section 62.

Section 63.

Section 64.

An access provider may provide, on such commercia terms and conditions
that are just, reasonable and non-discriminatory, any technically feasible
method of obtaining interconnection or access to unbundled network
elements at a particular point upon request by an access seeker.

Unless otherwise agreed upon by the parties, access to unbundled network
elements shall be linked through “meet point” interconnection
arrangements, provided that in case the access provider is a LEC, the point
of interconnection shall be established within the LEC’s service area

A previously successful method of obtaining interconnection or access to
unbundled network elements at a particular premises or point on the
network of the access provider is substantia evidence that such method is
technically feasible in the case of substantially ssimilar network premises or
points.

An access provider that denies a request for a particular method of
obtaining interconnection or access to unbundled network elements on the
access provider’s network must prove to the Commission that the requested
method of obtaining interconnection or access to unbundled network
elements at that point is not technically feasible.

An access provider shall not be required to provide for physical colocation
of equipment necessary for interconnection access to unbundled network
elements at its premises if it demonstrates to the Commission that physical
colocation is not practica for technica reasons or because of space
limitations. In such cases, the access provider shall be required to provide
virtual colocation, except at points where the access provider proves to the
Commission that virtual colocation is not technically feasible. If virtual
colocation is not also technically feasible, the access provider shall provide
other methods of interconnection and access to unbundled network
elements to the extent technically feasible.

Existing agreements for the provision of access to network elements on a
bundled basis shall continue to be in force and effect until such time that
the Commission shall have reestablished rates and settling procedures
which will provide for the economic viability of PTEs and a fair return of
their investments.

Article XV

STANDARDS OF PHYSICAL AND VIRTUAL COLOCATION

Section 65.

Subject to fair and non-discriminatory compensation arrangements, and to
the extent technically feasible an access provider shall provide physical
colocation and virtua colocation to access seekers on a first come-first
served basis; Provided, that in case the compensation arrangements for
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Section 67.

Section 68.

Section 69.

colocation are not contained in the interconnection agreement, the delay in
the negotiation for and execution of compensation arrangements shall in
no way be a cause for the delay in the execution of interconnection
agreement and actual interconnection of the parties.

Equipment used for interconnection and access to unbundled network
elements includes, but is not limited to:

a. Transmisson equipment including, but not limited to optica
terminating equipment and multiplexers; and

b. Equipment being colocated to terminate basic transmission facilities.

Nothing in these rules shall be construed to require an access provider to
permit colocation of switching or billing equipment or equipment used to
provide enhanced services.

When providing virtual colocation, an access provider shall, at a minimum,
install, maintain, and repair co-located equipment identified in Section 66
within the same time periods and with failure rates that are no greater than
those that apply to the performance of similar functions for comparable
equipment of the access provider.

An access provider shall alocate space for the colocation of the equipment
identified in Section 66 of this section in accordance with the following
requirements:

a. An access provider shal make space available within or on its
premises to access seekers on a first-come, first served bass;
Provided, that the access provider shal not be required to lease or
construct additional space to provide for physical colocation when
existing space has been exhausted,;

b. To the extent possible, an access provider shall make contiguous
Space available for access seekers that seek to expand their existing
col ocation space;

c. When planning renovations of existing facilities or constructing or
leasing new facilities, an access provider shall take into account
projected demand for colocation for equipment;

d. An access provider may retain a limited amount of floor space for its
own specific future needs or uses; Provided, that the it may not reserve
space for future use on terms more favorable than those that apply to
other PTEs seeking reserve colocation space for their own future use;
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Section 71.

Section 72.

Section 73.

Section 74.

Section 75.

Section 76.

e. An access provider shal relinquish any space held for future use
before denying a request for physical colocation on the grounds of
space limitations; and

f. An access provider may impose reasonable restrictions on the
warehousing of unused space by co-locating PTES.

An access provider shall permit co-locating PTEs to co-locate equipment
and connect such equipment to unbundled network transmission elements
obtained from the access provider, and shall not require such PTEs to
bring their own transmission facilities to the premises of the access
provider in which they seek to co-locate equipment.

Whenever possible, an access provider may permit a co-locating PTE to
interconnect its network with that of another co-locating PTE at its
premises and to connect its co-located equipment to the co-located
equipment of another PTE within the same premises; Provided, that the
co-located equipment is aso used for interconnection with the access
provider or for access to its unbundled network elements.

An access provider shall provide the connection between the equipment in
the co--located spaces of two or more PTES, unless it permits one or more
of the co-locating carriers to provide this connection for themselves.

An access provider is not required to permit a co-locating PTE to place
their connecting transmission facilities within its premises outside of the
actual physical colocation space.

An access provider may require security arrangements to separate a co-
locating telecommunication carrier’s space from its facilities.

An access provider shall permit a co-locating PTE to subcontract the
construction of physical colocation arrangements with contractors
approved by it; Provided, that it shall not unreasonably withhold approval
of contractors. Approval by an access provider shall be based on the same
criteriait uses in approving contractors for its own purposes.

Article XVI
OPERATION OF AN INTERNATIONAL GATEWAY

Interconnection among telecommunications carriers shall be effected in
such a manner that it permits re-routing of call from an IGF operator
which is rendered inoperative whether in whole or in part in the event of
strikes, lockouts, disasters, calamities and similar causes to other IGF
operators.
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Article XVII
FACILITIES

Unless otherwise agreed, each party shall be responsible for the
construction, operation and maintenance of interconnection equipment and
facilities located or installed within its premises to ensure adequate,
reliable, and efficient service to the public at al times. Any modification,
substitution or addition of interconnection equipment and facilities
required shall be mutually agreed upon by both parties.

Each party shall take all necessary steps precautions and safeguards in the
location, construction and maintenance of its equipment, and insure their
safety from natural and human hazards and other forms of interference and
disruptions.

Article XVIII
M AINTENANCE, FAULT REPORTING AND

CLEARANCE PROCEDURES

The parties shall mutually agree on the maintenance procedure to be
followed strictly observing and complying with the service performance
standards prescribed by the Commission and the internationally accepted
performance standards.

The parties shall exert al reasonable efforts necessary to maintain the
interconnection facilities in efficient working order and to repair the same
in prompt and effective manner. Maintenance of Interconnection facilities
includes, but not limited to, routine meter readings, minor repairs, minor
technica adjustments and observance of proper cleanliness of the
equipment/radio stations.

All fault reporting that affects traffic flow must be exchanged between the
parties and all reported faults shall be deat with promptly in accordance
with procedures to be agreed by the parties. The parties shall coordinate
with and assist each other whenever possible in the identification and
rectification of faults on interconnect links and/or transmission facilities.

When one party has cleared the fault, positive confirmation should be
given to the other party. Updates of fault clearances shall be made
available to the other party upon request.
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Section 83.

Article X1 X
FORCE MAJEURE

The obligations of he parties to an interconnection agreement shall be
considered relieved and discharged upon the occurrence of any of the
following events:

a. Condemnation of either party’s premises by any authority having the
power of eminent domain to the extent that it directly and adversely
affects the performance of the obligations or exercise of the rights of
the parties;

b. Actions taken in compliance with any valid order or regulation of the
Commission or any duly constituted authority of the Republic of the
Philippines,

c. Invasion by aforeign power of the country existence of a state of war
in the Philippines to the extent that it directly and adversely affects the
discharge of the obligations and exercise of the rights of the parties,

d. Any action taken by alocal or nationa governing body which tends to
prevent the continued use of the properties of either party for the
purpose contemplated herein to the extent that it directly and
adversely affects the discharge of the obligations and exercise of the
rights of the parties;

e. Rebdlion or insurrection which directly affects the performance of the
obligations and exercise of rights of the parties; and

f. Acts of God to the extent that they directly and adversely affect the
discharge of the obligations and exercise of the rights of the parties.

Article XX
CONFIDENTIALITY OF INFORMATION

All information provided by one party to another in relation to
interconnection between them must be treated as strictly confidential and
shall not be disclosed or divulged to any third party unless it is with prior
knowledge and written consent of the party providing the information or
the disclosure thereof is required law or by any lawful order of any
competent authority.
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Article XXI
PENALTIES

Any violation of these rules and those promulgated by the Commission
pursuant to Executive Order No. 59, Republic Act No. 7925 and their
implementing rules and regulation shall, upon due notice and hearing, be
subject to any or combinations of the following penalties:

a. Adminigtrative fines, penaties and sanctions as may be imposed by
the Commission pursuant to existing laws, decrees, orders and rules
and regulations;

b. Suspension of further action on all pending and future applications for
permits, licenses or authorizations;

c. Disqualification of the responsible employees, officers or directors of
the violating carrier or operator from being employed in any enterprise
or entity under the supervision of the Commission;

d. Suspension of the authorized rates for any service or services of the
violating carrier or operator without disruption of its services to the
public.

Government financial institutions are hereby discouraged from extending
loans to PTEs who violate any provision of this Memorandum Circular.

Article XXII
CONSTRUCTION OF THE RULES

These rules shall be liberally interpreted to promote and encourage
interconnection between and among all the telecommunications carriers.

Nothing in these rules shall be interpreted to limit, restrict or otherwise
prohibit the parties from entering into an agreement whose terms and
conditions are better than what is being mandated by these rules for their
mutual benefit and for the benefit of the public.

Article XXI1I
TRANSITORY PROVISIONS

PTEs which are interconnected to each other at the time of the effectivity
of these rules and regulations, and whose interconnection agreements
stipulate or provide for terms and conditions that are not consistent or in
conflict with or do not comply with these rules and regulations, shall have
a period of one (1) year from the effectivity hereof to re-negotiate and
agree on the amendment, revision or modification of such terms and



Section 89.

Section 90.

Section 91.

Section 92.

Section 93.

Quezon City, Philippines,

EVC/CCAD

conditions so as to comply with these rules and regulations. In the event
of a failure of the parties to agree on such amendments, revisions or
modifications, such shall be considered a dispute, and upon a petition of a
party to the interconnection, the Commission shall assume jurisdiction and
resolve the same in accordance with Section 14 hereof.

Existing settlement agreements using the revenue sharing scheme pursuant
to NTC Case No. 88-145 shal remain valid until such time that the
Commission shal have established and prescribed a specific cost
methodology.

All PTEs that do not have the capability to measure both incoming and
outgoing calls are hereby given a period of two (2) years from the
effectivity of this Memorandum Circular within which to install, operate
and maintain equipment, devices and capabilities to measure both
incoming and outgoing calls.

In the absence of said capability, data/records of the concerned PTE that
has such capability shall be used for purposes of billing and settlement and
any other technical requirements.

Article XXIV
FINAL PROVISIONS

Any portion or section of these rules which may be declared invalid or
uncongtitutional shall not affect the validity of the other remaining
portions or sections.

All existing memoranda, circulars, rules and regulations inconsistent with
he provisions of this memorandum circular are hereby repedled or
amended accordingly.

This memorandum circular shall take effect fifteen (15) days following the
completion of its publication in the Official Gazette or in a newspaper of
general circulation in the Philippines; Provided, that at least three (3)
certified copies thereof be filed with the University of the Philippines Law
Center.

JOSEPH A. SANTIAGO
Commissioner

NESTOR C. DACANAY AURELIO M. UMALI
Deputy Commissioner Deputy Commissioner
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REPUBLIC OF THE PHILIPFINES
CEPARTMENT CF TRANSPORTATION AND COMMUNICATIONS

NATIONAL TELECOMMUNICATIONS COMMISSION
BIR Road, Last Triangle. Diliman, Quezon Gily

AMFMORANDUM CIRCULAR
YR 0‘3—07—2002

SUBJECT:  IMPLEMENTING RULLS AND J-GULATIONS (IRR) FOR
SPECIFIC GUIDLELINES FOR COM(’E‘I‘ETWI?-W[IOI.ESALF
CHARGING FOR INTCRCONNLECT SERVICHS

PREAMBLE

WIIERFAS. The State revognizes the vital role of wlecommamications: in nation-
builéing and eeanamic develepment and in its desire 10 2tain universal access, it shail
nromole the eapid cxpansion of telccommunications services wr ali arcas of the
Philippincs in order 10 maximize the use of all available wlecommunications fucifities.
and 1o ensure that every vser of the public lelecommunications shall have access to such
[acilitics at 3 mandated standard of service and at reasonable prices;

WIEREAS,  under Republic  Act 7925, otheiwise Known a8 the
Teleconumunications Pulicy Act of 1995, the National Telecommunications Conunissien
ie mandated o enswic cquity. recipmeity and fairness in odopling an wcCuss chirge
formuli or  revenue  sharpg  agreement petween  interconnegting public

sCleconmunicitions cnlitics;

WHEREAS, Momorandum Cireular No. 14-7-2000, issucd by the Commission on
July 14,2000, provides a new regulatory framework for interconnectivi of the newwarks
of public telecommunications entities o addiess Uie legal. ceonumic and technical
censtraints that continue 10 hamper the continued growth and developmnent of the scater,

on is tasked 1o cstublish and
der for the PTEs to provide
asonable and baving regard

WHIREAS, under the said circular, the Comimiss;
prescripe wholvsale pricing principles and puidelines in vr
welecommunications services al prices that are transparent, 1<
w ceonamic frisihility;

WHERFAS, under the suid circular, the Commission is tasked 12 gndertake
mediation in @ negotiation wheic the public interost warranss. OF 1o arbilrate a dispute
erzing from a failuse in negotianen between PiTs regarding imierconnection.

WIFREAS, the Commission proposcs 1o implement 3 yimocth progiession from
the cxisting iMcreonnect arrangemicats 1o the cost based imerconnedl arrangaments
enpvisaged under Momorandum Circular No. 14-7-2000.

b e |
w7 :



WIEREAS, the provisions set out i thesc implementing rules und regulations
represent the fust step in moving towards cost based mterconnedd, hy cstablishing fan
sad consisient charging principles wluch take into account the costs of providing the

services.

WIIERLTORE, the Commission, by virtue of the powers vested upon it by law,
does herchy promutigate the fatlowing implementing rules and regulations:

Article I
ADPPLICABILITY OF THE PROVISIONS

Seeton | These rules shall be applicable to all duly authorived  public
(clecommunications entitics (PTES) as defined in R.A. 7923,
Article 1]
DEFINITION OF TERMS

cetion 2 of Memorandum Cireular No, 14-7-
6-9-2001 are carned
tex and regulations, In
agsigned

Section 2. The definitions provided in §
2000 wnd Scction 2 Memorandum Circular Np.

forwnrd and are applicable to these jplementing tu
addition, the follewing words and phrases shall have the meaning
(o them unfess the contexl olherwise requires:

a. Basic lnterconncct Service - A fixed or mabile network inerconaect

service supplicd by a PTE which providus the signaling and
funciionality to conncct calls berween an end-user antd the point of
interconneet 1o anollier PIL for voice or data culls it cither dircction
Ancillary Tnterconncet Service- Any Bucrconiee SCIVICT Surviig, ¢
supplement to basic interconnect service.

nneet charges which are

c. Cost Based Intercounect Charges — Interc
calculated using approprate cosl pxinciplcs“\ac\dcn:mlined by Uw
Conunission.

4. Retoil Service - A Tclecommunications Service provided by PTEs 10
Fnd Uscrs.

Article I
GENFRAL PRINCIVLES RELATING TO TUHE CHARGES FOR
INTERCONNECT SERVICES

iy of Busic and Ancillary

‘The charges, terms and conditions for the supy
1 nepotiations

Interconnect Scrviees shall be pugsued through bilatera
subject 1o the following principles.

vocuon o

‘/7
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The charges for lnwerconnect Services shall be consistent with the
principles ond reguirements s out in Svenon 18 ol RATY23 ana
Scetigns S, 10, 13, 12, Article X and Article Xt of MC 14-7-2000.

The charges for Interconncet Services Jhiould b non-discriminaary .

Incannp:

(i) At a particular POE, the charges offcred by u PTE to other
Vs, should be the same for afl PTEs whore they we
utilizing the seme mfiastcuciue and functionalily

i) Where a PTE with cnd-user access infrastructure it o

particular POI oflers to another PTE a volume discount,
this samc volume discaunt shall be offered to all ulher
PTEs who arc interconticcted or who seek interconncetion
at the samc POD irrespective of whether they hive
compcting end-uscr access infrastructuie in the same aea
or not.

The charges that & PTE applies to ather Pits T cquivalemt
Interconncet Sevices andfur Retail Services must aot be Ingher than
the internal transfes prices for Interconuect Services and/or Rl
Services applicd hy it to its owa interal businesses.

A PTE must not make the supply of an Intercomnccl Servite
conditional upon the supply of another servics, facility or eguipiment
Factors which may have the effect of making supply conditinnal
shall include the follawing:

() comntractual lernis o conditions;

(1) where the charge for a bundled uffening of tvo or muw
services is Jesy thap the sum of the churges for the
individual component services, fuctlities andfor equipmen!
to other PT¥s, und wsers or el

Contracts and agrcanents between PTEs for the supply of
Jaterconncet Services shall not include clauses wh mreasonably
restrict an interconneeted PTE from dirceting alfic (w Mother PIT
i1 the same of another ared As B general principle, clauses i
contracts and agrecments \-\Nsnict interconnected PTEs from
excrcising choice of supply bthween PTEs for origznalion ansd
wermtination of teiccommunications trafiic shall require te approval
of the Commission to bt Ebinding. The Commission wil only
gpprove such contracts upon demuonstiation by the PTIs that theve
are done in the inerest of public service,

17 A
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3)

Contiacis snd agreements belween PTLs for the supply of
Interconnecl Scrvices shall not include clauses swhich unreasonahly
cestrict an interconvected P1L from terminating the zonfract. As a
gaicral principle, clauses in contracts and agrecinents which restries
a PTE lrom icrminaling & contrsct for supply ol lmerconncc
Services shall require the approval of the Comnussion to be binding.
The Commission will only approve such centisels upon
demonstialion by the PTE that the same are e the public imerest
and provided that any such restriction skall not be more thin une (1)
dre—ad_commencement of the supply of services

year from I
Facters i Astitute  an unrcasonshle Jostriction on
aeertlract include:

terminalion o

{1} penalty paymernits to be puid on early ternuination:

(1) varcasanably long periods for nolification of lermination;

{1ii) penaltics in relation to volume discounts received where the
apreesment has been in foree for a peviod of lenper than one
yeur.

The service quality and reliability of Inicrconnect Scrvices and long
distance verrioge services provided by a PTE to avother PTE shall be
no less lavorsble than that provided by the PTE 10 i own nternal
businesses, subsidiarivs, related entities, eny other PTZ or end oser,
far cquivalent services, '

¢ pricing shall not be allowad In gencnal, & charge will he

considervdpredatory if it is below the appropriate cost of supplyving

the scrvice, Jor is al 2 level that s 50 low that ot can aat be

sustained in the Jong term when compared o the charges for
Interconncet Services.

Preday

In oll instances, the charges shall not be of o level that is above
conipelitive parity. Tn general, & charge will be considered 10 be
above competitive parily when the chorge for Ltercormect Services
i higher than the market price of a Retuil Service supplicd using that
Intereonncet Service or an cquivitlent service,

A PTL must not ciier into agrecments with other PTLEs to restrict the
supply of fnscrconncet Services to other PIEs.

Upon the execution of an interconnegcl agreement of SN amendment
thereto. interconnecling PTES shall submil a repoit {o the Commission of
their intersonnzet charges. In the event of a dispule, the Cosaniission may
require the interconnceting TTES 1o submat e intcreonnect charges thiey
impose on heir own inemal businesses and subsidiarics.

i *
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Section 5.

Sectton G.

Stetion 7.

Scetion 8.

Scction 9.

Sectian 10,
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The Commission shall ﬂpply the principies et ot in this Memompnidum

Circutar and such other relevant memoranda in the implementation and
administration of all maters relaling to the charges for lLnercopnect
Services.

The Commixsion and all PTFs shall apply the principles defined w this
Memorandum  Circular in a unifonn and consistenl manoer 10 ali
Interconneet Servives offercd by any PTE tw any other P

The charges shall be negotiated v a commercial basis. In caleulating the,
charpes, the PTE shaMw account the attributabls casts of the
scrvice, shiace of busincss ovenirad costs and rote of retum which shall he

estimaled on a fuir and reasonable basis. fn general, fair and reasonable

means that the chasges for such services shall recover only the attributable

propontion of the efficient opcrating and maintenunce costs, 80 atlnbulable

proportian of the return of an cfhicicnt Jevel of investment in dsyets

wilized in providing the serviees over a reusonable ceanomic asset lile

(i.c: sconomic depreciation), and encompass a reasonable return ou

investment in assets employed 1o provide the Imereonnect Serviees.

In the cvent that IPILUs are unable to agree on the charpes for Interconneet
ervices and in the exercise of ity functions. the Commission shall apply
e principles adopied in this Memorandum Circular and may wke mio
account the following factors;

() the information available to the Commissin on the cosls of
providing the scrvices,

{in) the  relutivities bclween  the costs of providing  different
Intereonnect Serviees;

(iii)  the relativities befween the cosls of providing an Intcrconncdt
Service and the charges for Retail Serviees pravided using that
Intercunncet Service.

Article IV
CONSTRUCTION OF THE RULES

These rules shall be interpreted 1o promote and encourage lerconnettion

hetween and among all the welecommunicalions CArFiCrs.

Article V
FINAL PROVISIONS

Any portion or section of these rules which muy be declared invalid or
unconstitutional shall mot affect the validity of the olher remaimpg

portions or scclions

A "



tions ingnnsistent with

a, circulars, rules and repudu
nereby repraled or

All existing memorand
memorandum  cireudar are

the provisions of ths
amended accordingly.

Seepan 1

Qeetem 12, This Memorandumn Circular shall 1ake cffect fifteen {}5) days following its
publicution in the Oflicial Gazette o1 in A NEWSPIPE? of genurat cizcutation
in the Philippines; 7 ovided. that at feast thiee (3) centificd enpics thereo!

he filed with the Liniversily of the Philippines Law Center

ueron iy, Philippines, 31 Julx 2002 .-

27

ELISEO M. RIO, R.
Commissioner
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Deputy Confmissioner
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REPUR T OF TrT 212 SUPRINES

QEPARTMEN T OF TRANSEOTTATION AND COMMbMCAT;@NS
NATIONAL TELECOMMUNICATIONS COM'HISSIO\

BIR Read, £ast Triangie, Diliman, Quezon Ciy

1%

lapuary 31, 2003

MEMORANDUM ORDER:

Philippine Long Distance Telsphone Company (P:LDT)
: end SMART Comesunications Ing, -
f ) GLOBE Telecon Ine.
‘ BAYAN ’I‘eiecor*.,.mmauom Company E
’]&he Federal Communications Cnmmssmn (FCC) of the Un.tcd States of America has
rought t0 our attention that at least three (3) carriers referrdng to you that terminate
international traffic in the Philippines arc dhreatening to disrupt cirevits of US carriers on
the US-Philippines route begioning February 1, 2003, This is. due to your decision to
A ,ncrca.se fermination rates. R
Dm-uption of sen'me, especial y at tlus volnhle ﬂme i deﬁnlteb Brt{gdicml to '_Eublic bie . .-

= RS e

. mmrest-nn&mhoaal-welfare i ===

5

eme - 1._”.....

In the interest of semcs, W awd d;srupt-or' W J* commuméauons nctivorie and to
_ensuré that telecommunications ciroults remain open berwesn the Philippines and the
Uinited States of Ameries and cther couptries, you are herely DIRECTED TO
MAINTAIN THE STATUS QUO .OF THE EXISTING CIRCUITE AND
TERMINATION RATES AS OF THIS DATE. You we, novetheless, encouraged to
continue 10 negotiate on the merit of your move W mcrcasc tennmanon rates and
cenclude agreements miutuslly reached with no wntoward reyurcussxons to service and
ngimoral welfare. - !

T e v b btld e T i B ]

]

This Order shell apply o ali Philippine teiecomumunication carriers similarly situaied.

FOR COMPLIANCE.

z A&m
3 Ny / Commissioner 0 /(
A L] s

EN G, HECETA , JORGE V. SARMIENTO

.
PR PSP —

K'AT { i
‘Deguty Commissioner " Deputy Comsmissioner

- Copy ﬁ;n.iskcd. Toe Executive Secrctary, Malacalang

The Secretary, Depe, of Transportadon and Comunications |
- o . AwmrUndersecretery Virgilio L Pefin
fofn b i eaeeomumcauon Cperators of the' ?hs!xmm*s
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REPUBLIC OF THE PHILIPPINES

DEPARTMENT OF TRANSPORTATION AND COMMUNICATIONS
NATIONAL TELECOMMUNICATIONS COMMISSION

BIR Road, East Triangle, Diliman, Quezon City

Februazy 07, 2003
MEMORANDUM ORDER

Fhilippine Long Distance Telephone Company FLDT)

SMART Comnmunications Inc. :

GLOBE Tdecom Inc.

Bayan Telecommunications Inc,

Other Public Telecommunications Eatities (PTEs) sirnilarly sitaated

SUBJECT:  NTC Memorandum Order dated January 31, 2003 re: Maintaining
Sratus Quo of existing communications circuits in the interest of public
setvice and national welfare, :

In response to the Otder of this Commission dated 31 January 2003, 25 duly enfranchised snd
authorized service providers in the Philippines, you made representations and commiunents
before the Commission, to always maintain your communication cireuits open and ensure no
distuption of service, You have hkewise inforrmed the Commission that in keeping with
international practice, national Jaws and commetcial agreements, you shall protect and
promote your interest to negotiate mutually agreed international refmination rates with othes
foreign administrations.

Further, the Commission is informed that as of this date, you bave asrived at 4 numbes of
bilatersl agreements/smrangements for the incresse in termination rates, with operating foreign
administrations. While two, three or four administrations bave not agreed on the increased
termination rates, negotiations are on-going.

As shown, Philippine termination rates, even at increascd rates, are still weil below the FCC
benchmark rate of U$$.19/minute for Jow middle income economies, such as the
Philippines. It is also shown that these rates are low compared with ITU suggested
target settlement rates for countries with teledensity between 1 w 5§ telephones per 100

population which is US$.238 per minute. y/
- I



WHEREFORE, with your commitment and puirsuant to the mandate to give assistance and
encouragement to Philippine internationsl cacriers to establish interconnection with other
counteies so as to provide access to internationsl communications highways on competitive
basis, the Nationa! Telecommunications Comumission (NTC) hereby AMENDS its QOrder
dated 31 January 2003 with zespect to the termination rates, as follows: :

1. Philippine tclecomumunication catsiers with existing and effectve
agreements with forcign telecommunication castiers felative to termnination
rates shall comply with the terms thereof, specifically in maintaining the
flow of traffic in and between circuits and facilitics covered by such
agreements; and i

2. Philippine relecommunication cartiers without existing and effective
agreements relative to termination rates atc cocouraged, as stated in the
Order of January 31, 2003, to negotiare and conclude agreeinents. Pending
any conclusion, the patties may agree on provisional/interim arrangements
for continuity of service. ’

This Otder is issued with 2 warning that thc Commission thall exact observagce of your
gesponsibilides a5 a public service provider, to include that of keeping open your
compunication circuits to promote PUBLIC SERVICE AND NATIONAL WELFARE
and maintain leve) playing field in the conduct of your operations. All other interconnection
jssues/concetns relative to the termination rates, such as access charges, shall be addressed

sccordingly in the context of this memorandum in compliance with the interconnection
tnandate. :

FOR COMPLIANCE.

a5 e

Commis.'iiioner M ;:"

EATH] G. HECETA JORGE V. SARMIENTO
Deguty Commissioner Deputy Comzuissionex

Copy fumished:  The Exceutive Secretary, Malscaiiang
The Secretary, Dept. of Transportation and Communications
Atm: Undersecretary Viggilio L. Pefia :
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REPUBLIC OF THE PHILIPPINES . :
DEPARTMENT OF TRANSPORTATION AND COMMUNICATIONS
NATIONAL TELECOMMUNICATIONS COMMISSION.

BIR Road, East Triangle, Diliman, Quezon City

February 26, 2003

The Honorable Comm:h’nicin;ri
Federal Communications Commission
Washington, DC 20554 USA

Subject : _ *Tarnilnn-ﬁan Ratea on HQPhinpines Route

SIRS/MESDAMES:

It has come to our attention that AT&T and MCI/Worldcom have filed
separate petitions before the Federal Communications Commission {FCC)
alleging *“whipsawing” and. disruption of service on the U.S.-Philippine
route on the basis that AT&T and MCI/Worldcom have not reached an
agreement with Philippine carriers on termination rates.

it is the position of the National Telecommunicatiens Comimission (NTC) in
keeping ~with international practice,- commercial . arrangements. .and-. -
national laws that termination rates are private cominercial arrangements
entered into by carriers of their own free will pursuant to the
Constitutional guarantee of freedom to contract. It is our position that
the Philippine carriers’ US$0.12 per minute (for calls terminating to fixed
line network) and US$0.16 per minute {for calls terminating to mobile
network) termination rate offers are still well below the US$0.19 per
minute FCC benchmark ‘and the ITU suggested rate of Us$0.238
applicable to countries such as the Philippines and are, therefore, fair and
reasonable. The Philippine termination rates are in accord with the
benchmarks of the US and the International: Telecommunications Union
(ITU) and have been accepted by maost foreign operating administrations
worldwide. - ‘ S '

Consistent with our Memorandum Order dated February 7, 2003, which
we attach for your reference, we have ordered our Philippine carriers with
existing and effective agreccments with foreign carriers relative to
termination rates to comply with the terms thereof, specifically in
maintaining the flow of traffic in and between circuits and facilities
covered by such sgrecmenta. In the cvent that there exists no effective
agreemerts, they are encouraged to negotiate and conclude agreements.
Pending any conclusion, the parties may &gree on provisional/interim
arrangements for continuity of service. It is, however, understood that
abzent any provisional or interim arrangement oI agreement, there

aid iHn :



would be tarmi.nntinn of service between the pu-ties who are thereby
encouraged to scek other routés or opﬂonn to terminate traffic to the

Philippines.

The NTC is most concerned with 'the request of AT&T and MCI/Worldcom
for an immediate relief scckmg the issuance by FCC of an order stopping
US carriers from paymg settlements - to Philippine carriers until the
termination rate issue is resolved. If so ordered by the FCC, this will
definitely create dire consequences -to the Philippine economy and is
definitely detrimental for the Philippines, a developing economy with an
mnfant telecommunications mfrast:mcmrc ‘ that badly needs forcxgn

exchange revenues.

We strongly urge FCC to give due consideration to the official position
taken by the Philippines rcgulatory body, conszstcnt with international
comity and in the interest of all econonues. :

Very truly yours,

Comrmissioner

KATHLEEN G. HECETA
Deputy Commissioner

¥

Copyfurnished:

Mr. Donald abellon

Chief

International Burcau 7

Federal Communications Commission
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BLIC OF THE PHILIPPINES
DEPART 1ON AND COMMUNICATIONS

DEPARTMENT OF TRANSPORTAT
NATIONAL THELECOMMUNICATIONS COMMISSION

BIR Road, East Triangle, Diijman, GQuezon City

i
Margh 12, 2003

MEMORANDUM ORDER

Philippinc Long Distance Telephone Company (PLDT)

SMART Communications Ing.

GLOBE Telecom, Inc.
Bayan Telecommunicstions, Inec.
Other Public Telecommunications Entities (PTEs) similarly situated

&

i

This Commission is in receipt of the Order of Mr. Donald Abelson, Chief, Intemational
Burcuy of the Uniled States Federal Communications Commission (FCC) dated March
10, 2003 (the “Abelson Order™) ordering all facilitics-based carricrs subject te FCC
jurisdiclion to suspend all termination paymcents to the Philippine Long Distance
Telephone Company (“PLDT"), Globe Telecom, Inc. (“Globe™ , Bayan
Telecommunications, Ine. (“Bayantel™), Digital Telecommunications Philippines, Inc.
("Digitel™), Smart Communications, Inc. ("Smart”) and Subic Telecom (“Subictel™)
(colloctivaly, "the Affected Carriers”) until such time as the US FCC issues a Public
Natice that AT&T s circuits on the US-Philippines route are fully restored.

On February 7, 2003, this Commission issued an order to the Philippinc carriers “withoul
cxisting and effective agreements relative (o termination rates . . . t2 negotiate and
conclude agrecements. Pending sny conclusion, the parties may
provisional/interim arrangements for continuily of service.”

apree  on

On February 26, 2003, this Commission conveyed its olficial position on the termination
ratle dispute to the FCC, this Conumission’s counterpart regulatory agenay in tha United
Sintes, and among others siated in said letter thot “absent any provisional or intcrim,
arrangement or agresmoent, thera would be terminaton of service between the parties
who ara tharaby ancenragad to seek other routex or optlons to terminate raffic to the

Phifippines. ™

Noneotholoss, tiis Commission continucs to spcourago Philippine corriers «with no existing
and offeative agrcomonts with forolgn carriers rolative to terminalion ratas to ncgoliale
1

nnd ooncludo bilateral agreements.

The Abclson Ordor cloarly ftustrates tha mandatc of this Commission, #is orders and

jssuances.



This Commission is tasked to enforce the declared national policy of Republic Act 7925
“to develop and maintain a viable, efficient, reliable and universal telecommunications
infrastructure using the best availuble and uffordable telccommunications technologics
as a vital tool to nation-building and development.” To attain this objeclive, the
telccommunications industry must be able to generale and collect revenues on a timely
basis and plow them back inlo cxpansion and improvement of the telecommunications

infrastructore for sustained growth and development.

The Abelson Order is detrimental o the attainment of this objective. By ordering a
suspension of all payments, whether for services already rendered, or services yet to be
rendered, the Abelson Order undermines the very foundation of the viability and
efficiency of the Philippine telecommunications indusiry.
b

To prevent injury to the Philippine telecommunications industry that this Commission is
mandated to protect, this Cornmission hereby provides its direction to Philippine camiers
on the effect of the Abelson Ordor vis-A-vis this Commuission's officiul position.

The ultimate effect of the Abelson Order is first, to punish Philippine carriers who are
within the jurisdiction of this Commission and not of the 1S FCC; second, to incresse the -
cost of calls on Filipino cohsumers; and t/iird, to impair established rights and obligations
arising from contracts already perfected,  Therefore it is  incumbent upon tlus

Commission to assert its jurisdiction. :
The Commission hins observed the incident before the International Bureau of the US
FCC and without passing on the question of the Internstional Bureau Chief s jurisdiction
to render his final conclusion in the incident, we point out that the sonclusions made in
the Abelson Order are without basis. Notably, the Abelson Order has characterized the
interconnection agreements of the Affected Carriers for termination rates amongst
themsclves as concerted action to “whipsaw™ US carriers and force them to agree lo
identical termination rates. Interconnection’ among Philippine earviers is mandated by
law, and Philippine intcrconnecting carriers must, by the same law, charge non-
discriminatory rates. Thus, actions taken by Philippine carriers in compliance withy the
domestic Jaw on inlerconnection and non-discrimipatory charges do nol constitutc
concerted enti-compelitive action. Each Philippine carrier nonetheless remains free to
nogetinle with its foroign counterpart for icrmination rates.

This Commission maintains, as contained in its position to the FCC of February 26, 2003,
that the Philippine carricra’ US § 0.12 por minute (for calls terminating to fixed line
retwork) nnd US § 0.16 per minutc (for oalls larminating to mobile nctwork) termination
rate offers aro fair and reasonable, being well within the benchmarks of both the FCC and
the Intornationa]l Telosomnumications Union (ITU). Benchmarks serve the purpose of
setiing forth universally acceptablo standards of what is fair and reasonshle and are

he M | @:/



accorded respect. I is iromc that {he Abclson Order now puls in question and negales the
very benchmarks established hy the US 1°CC.

PREMISES CONSIDERED, this Commission hereby DIRECTS all the Affected
Plulippine carriers, and 2l other Philippine earriers whe, though not speci fically namerd

in the Abelsen Order, may likewisc he affcclf'cd hy it:

(1) Not to accept ferminating traffic Via direct circuils from US facilitics-based
carriers wha do not pay Philippine camiers for services rendered; and

{2) To take all measures neoessary {0 collocl payments fior services rendered in order

to preserve ihe viability, clficiency, sustained grawth and development and
continued competitivencss of the Philippine telecommunications induslry.

SO ORDERED.

ARMI JANFE 1O0IBIE
Comnussidner

' '-’V?f-wu/{

ING.HECETA ) JOIGT V.—SARM“ENTO
ommissioncr Deputy Commissioner

Copy furnished © The Uxccwive Secrctary, Malocannnp
The Scerctary, Dept. of Trmspartation and Communicaling
Attn | Undersecretary Vieglio 1., Pona



CERTIFICATE OF SERVICE

I, Lori A. Alexiou, hereby certify that on April 9, 2003, I caused a copy of the foregoing
Globe Telecom Inc. ("Globe") Application for Review to be mailed via first-class postage

prepaid mail to the following:

William S. Pamintuan

Pamintuan Peneyra Dira & Arpon
110 E. Rodriquez, Jr. Avenue
Bagumbayan

Quezon City

Counsel for Digital
Telecommunications Philippines, Inc.

Michael J. Mendelson

Jones Day

51 Louisiana Avenue
Washington, D.C. 20001-2113
Counsel for Digicel Limited

Scott A. Shefferman
WorldCom, Inc.

1133 19" Street, N.W.
Washington, D.C. 20036
Counsel for WorldCom, Inc.

Douglas Schoenberger
1120 20™ Street, N.W.
Suite 1000

Washington, D.C. 20036
Counsel for AT&T

James J.R. Talbot

One AT&T Way

Room 3A230
Bedminster, NJ 07921
Counsel for AT&T Corp.



Albert Halprin

Halprin Temple

555 12™ Street, N.W.

Suite 950 North

Washington, D.C. 20004

Counsel for Smart Communications,
Inc.

Gary B. Olivar

BayanTel Corporate Center
Maginhawa Corner Malingap Streets
Teachers’ Village, Curman,

Quezon City

Chief Financial Officer, Bayan
Telecommunications, Inc.

Gregory C. Staple

Vinson & Elkins L.L.P.

1455 Pennsylvania Avenue, N.W.
Suite 600

Washington, D.C. 20004-1008
Counsel for ABS-CBN Telecom North

America, Inc.

Henry Goldberg

Goldberg, Godles, Wiener & Wright
1229 Nineteenth Street, N.W.
Washington, D.C. 20036

Counsel for Philippine Long Distance
Telephone Company

Thomas R. Leuba

Sullivan & Cromwell

1701 Pennsylvania Avenue, N.W.
Washington, D.C. 20006

Counsel for Philippine Long Distance
Telephone Co.

Armi Jane R. Borje

Republic of the Philippines
National Telecommunications
Commission (“NTC”)

Bir Road, East Triangle, Diliman,
Quezon City

Commissioner, NTC



Michelle Mesen
Cable & Wireless USA

1130 Connecticut Avenue, N.W.

Suite 1201

Washington, D.C. 20036
Sr. Manager, International
Government Relations

Jennifer Hindin

Wiley Rein & Fielding, LLP
1776 K Street, N.W.
Washington, D.C. 20006

Counsel for Verizon

L0r1 A. Alexmu





